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Court of Appeals of the District of Columbia. 


No. 3748. 

Oliver J. Sands, Appellant, 
vs. 

Robert H. McNeill. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 59892. 

Robert H. McNeill, Plaintiff, 

vs. 

Oliver J. Sands and Harry D. Eichelberqer, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
liereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaraion. 

Filed January 12, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 59892. 

Robert H. McNeill, Plaintiff, 

vs. 

Oliver .1. Sands and Harry D. Eichelberoer, Defendants. 
The plaintiff sues the defendants for that: 

1. Plaintiff is an attorney at law, duly commissioned, qualified 
and practicing as such in the District of Columbia, and was such at 
all of the times hereinafter mentioned. 

1—3748a 






2 OLIVER J. SANDS VS. ROBERT H. MC NEILL. 

On or about the 15th day of Jnnuary 1914, the defendants em¬ 
ployed plaintiff in and about the acquisition bv defendants, for 
themselves and other persons, to the plaintiff unknown, of certain 
real estate situate upon the corner of Vermont Avenue and H Street, 
Northwest, in the District of Columbia, commonly known as tne 
Arlington Hotel property. 

In pursuance of said employment, plaintiff rendered to defendants 
services of great value, including numerous consultations, the giv¬ 
ing of professional advice by plaintiff to defendants, and the actual 
purchase by plaintiff for and on behalf of the defendants, of the 
property aforesaid, for the sum of Eight Hundred and Forty-seven 
Thousand (847,000) Dollars. 

Which services are well and reasonably worth the sum of Twenty- 
five Thousand, Four Hundred and Ten (25,410) Dollars, for which 
plaintiff asks judgment, together with his costs in this 
2 behalf. 

DANIEL THEW WRIGHT, 

T. MORRIS WAMPLER, 

Attorneys for Plaintiff. 

Motion for Bill of Particulars. 

Filed Mav 28, 1917. 

♦ ♦ * ♦ ♦ ♦ 

Now comes Oliver J. Sands one of the defendants in the above 
entitled cause and, in order that he mav have sufficient information 
to plead truly, fully and properly, moves the Court to require the 
plaintiff to file, in amplincation of his declaration, a bill of par¬ 
ticulars setting forth: 

1. The terms of the alleged agreement of employment between 
the plaintiff and the defendants mentioned in the declaration; and 
whether the same are in whole or in part in writing, and if so a 
copy of the writing or writings. 

2. The nature, character and description of the services contem¬ 
plated to be rendered by the plaintiff to the defendants under the 
alleged agreement of employment. 

3. A detailed statement of the items of services and the nature 
or character thereof claimed to have he^n rendered by the plaintiff 
to the defendants. 

4. A detailed statement of the .several amounts of money items 
of charges constituting the sum of $25,410 claimed in the declara¬ 
tion. 

JAMES S. EASBY-SMITH, 
RALPH B. FLEHARTY, 

Attorneys for Defendant Oliver J. Sands. 
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3 Messrs. Daniel Thew Wright and 
T. Morris Wampler, 

Attys. for Pl’f: 


Take notice that the foregoing motion will be for hearing on the 
first day of June, 1917. , 

JAMES S. EASBY-SMITII, 
RALPH B. FLEHARTY, 
AttorneijH for Defendant Oliver J. Sandi<. 


Supreme Court of the District of Columbia. 

Friday, March 1st, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

* 3|c )|e 4= ;|e * ]|( 

Come now the parties hereto by their attorneys of record and 
thereupon plaintift*’s attorney advises the Court that he has calendared 
defendants’ motion.filed herein May 28" 1917, under the provisions 
of Law Rule 33, and moves that said motion be dismissed. Upon 
consideration thereof said motion is overruled. Thereupon said 
motion being considered, it is ordered that the plaintiff file a bill of 
particulars in compliance with said motion, within ten days hereof. 

Bill of Particulars. 

Filed May 7, 1918. 

% % 3k * * ^5 

First. On to wit, January 20, 1914, and on various dates prior 
and subsequent thereto, I aided the defendants, at their 
4 request, in working out plans and arrangements for organiz¬ 
ing a syndicate to buy the Arlington Hotel property at H 
Street and Vermont Avenue, Northwest, Washington, D. C., and 
on, to wit, January 29, 1914, in keeping with said arrangements 
and plans, I attended sale on site of Arlington Hotel and bid in 
property for defendants for Eight Hundred and Fifty Thousand 
Dollars ($850,000). 

Second. That on, to-wit, said date of Januaiy 29, 1914, and on the 
following day, after the sale was concluded, difficulty arose as to 
providing the cash deposit of Fifty Thousand Dollars ($50,000), 
as well as the other money required to close the purchase, and I 
aided in the effort to induce certain persons who had knowledge of 
the transaction to cooperate therein, keeping the defendants fully 
advised. Some of said persons were A. L. Hawse and Henry Roun¬ 
tree, of Richmond, Virginia. 

TTiird. That subsequent to said sale, on to-wit, the 4th day of 
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February, 1914, at the request, by telegraph from the defendant 
Sands, from New York City, N. Y., I undertook to secure an agree¬ 
ment with Aldis B. Brown and l^rederick E. Chapin, Trustees under 
the Deed of Trust from the Arlington Corporation to Equitable 
Lie Assurance Society, whereby the terms of the bid made by me 
for the defendants, on January 29, 1914, might be complied with, 
notwithstanding the failure to comply with the terms of the sale 
on said date. After much effort, and being unable to secure such 
agreement plaintiff so advised the defendants on February 4th, 1914 ; 
that thereafter, ujK)n being so advised, they were enabled to and did 
negotiate a new syndicate agreement, in which were included some 
persons first interested, as well as some new members; that 

5 directly thereafter, on to-wit, February oth, 1914, said de¬ 
fendants returned to Washington with a view to bidding upon 

and becoming purchasers of said Arlington Hotel ])roperty at the 
jmblic sale advertised to occur on the nth day of February, 1917, 
and on arriving in Washington immediately sent for plaintiff to 
meet them at the Powhatan Hotel, in said city, for a conference on 
the subject of said proposed purchase ; that said conference was duly 
held at said hotel, at which time the entire transaction with respect 
to the Arlington property was discussed, and plaintiff’s views and 
advice sought as to the whole business and legal situation. 

Fourth. That following said conference at the Powhatan Hotel 
})laintiff was authorized and instructed to attend said sale as the 
representative of the defendants, and was authorized to bid for said 
property, and give in charge the sum of Fifty Thousand Dollai’s 
($50,0(X).00) to be delivered to the Trustees or their agent, the 
Auctioneer, if the defendants should be the successful bidders; that 
accordingly plaintiff attended said sale with the defendants, ad¬ 
vising and counselling with them constantly until the bidding was 
closed; that plaintiff did the bidding for the defendants and was 
the successful bidder for said property at a price of Eight Hundred 
and Forty Seven Thousand Dollars ($847,000), $3,000.00 less than 
the prior bid on January 29, 1914, and $153,000.00 less than defend¬ 
ants were willing to pay, and thereupon, as the representative and 
agent of defendants plaintiff paid on account of said purchase the 
sum of Fifty Thousand Dollars ($50,000.00) to said Brown & 
Chapin, Trustees; that subsequently on said day plaintiff 

6 aided the defendants in closing the legal details of said pur¬ 
chase in the offices of Aldis B. Brown, resulting in the sub¬ 
sequent conveyance of said property to them or their assigns. 

DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Attorneys for Plaintiff. 

Copy received May 6, 1918. 

RALPH B. FLEHARTY, 

Atty. for Deft. Sands. 
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Motion for Compliance with Order Requiring Bill of Particulars. 

Filed May 21, 1918. 

♦ >(: ♦ * * * sit 

Now comes the defendant, Oliver J. Sands, and objectvS to the 
alleged Bill of Partieiilars filed in the above entitled cause as a 
compliance with the order of court heretofore passed herein, and 
moves the court for an order rccjuiring the plaintiff to file a eom- 
])letc and definite Bill of Particulars in compliance with said order 
of court heretofore passed in the above entitled cause; and for grounds 
of said motion says that the said alleged Bill of Particulars filed 
herein by the said jdaintiff is not a comjdiance with the order of 
court and does not give the information contemplated by the motion 
of said defendant for a Bill of Particulars heretofore filed herein, 
which said motion was in all resjiects granted by this court upon the 
hearing of the same. 

J. S. EASBY-SMITPI, 

RALPH B. FLEHARTY, 
Attornegs for Defendant Oliver J. Sands. 

7 Messrs. Daniel T. Wright and 
T. Morris Wampler, 

Attorneys for plaintitf: 

Take notice that the foregoing motion will be for hearing on the 
24th day of Mav, 1918. 

I. S. EASBY-SMITH. 
RALPH B. FLEHARTY. 

Supreme Court of the District of Columbia. 

Friday, June 7th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

♦ sk * Jje ★ ★ ♦ 

Upon coDsideration of defendant Oliver J. Sands’ motion filed 
herein May 21st, 1918, to require plaintiff to file a more complete 
bill of particulars, it is ordered that said motion be and the same 
is hereby overruled. 

Pleas of Defendant Oliver J. Sands. 

Filed June 18, 1918. 

♦ ♦ * * * * Jjc 

Now comes the defendant, Oliver J. Sands, and for plea to the 
dedAration filed in the above entitled cause says, that he did not 


N 
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undertake or i)roini!se in the nianncr and form alleged in said dec¬ 
laration. 

And for further plea to said declaration said defendant says that 
he is not indebted to the plaintiff as alleged in the said declaration. 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 
Attonieifs for Defendant Oliver J. Sanda. 


S Joinder of Isf<ne on Pleas of Defendant Sands. 

Filed June 27, 1918. 

The plaintiff joins issue u[)on the plea of the defendant, Oliver 
J. JSands, to the fii*st count of the Declaration. 

The plaintiff' joins issue upon the plea of the defendant, Oliver J. 
Sands, to the second count of the Declaration. 

DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Attorneys for Plaintiff. 

Pleas of Defendant Harry D. Eichelherger. 

Filed March 10, 1921. 

+ + **♦** 

1. Now comes the defendant, Harry D. Eichelherger, by his at¬ 
torneys, and for a plea to the declaration filed in the above entitled 
case, says that he is not indebted, in manner and form as in said . 
declaration alleged. 

2. And for a further plea to said declaration defendant says that 
he never undertook and promised, in manner and form as in said 
declaration alleged. 

G. L. BAKER, 

C. C. MILLER, 

Attorneys for Defendant Harry D. Eichelherger. 

9 Joinder of ls9ue on Pleas of Defendant Eichelherger. 

Filed March 29, 1921. 

:1c ^ 4c 9|c 

1. The plaintiff joins issue upon the first plea of the defendant, 
Harry D. Eichelherger. 

2. The plaintiff joins issue upon the second plea of the defendant, 
Harrv D. Eichelherger. 

DANIEL T. WRIGHT, 

PHILIP ERSHLER, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, April 29th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

3|c 3»C )|t 3|t He ♦ ♦ 


Upon motion and for good cause shown leave is hereby granted 
Messrs. G. L. Baker and C. C. Miller, to withdraw their appearance 
as attorneys for the defendant Eichelberger. 


Memoranda. 

May 2, 1921.—Jury sworn and respited. 

May 3, 1921.—Jury again respited. 

10 May 4, 1921.—Verdict for plaintiff for $5,000. Jury 
polled. 

May 9, 1921.—Motions of Defendant Sands for a new trial, filed. 

Supreme Court of the District of Columbia. 

Thursday, June 30th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ ' ♦ ’I' * * * * 

•Come now the parties hereto and thereupon the motion for a new 
trial filed in this cause heretofore argued and submitted is overruled 
and judgment on verdict is ordered. Wherefore, it is considered 
that plaintiff recover of defendants the sum of Five Thousand Dol¬ 
lars ($5,000.00), with interest thereon from this date together with 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant Sands, by his attor¬ 
ney, in open court, notes an appeal to the Court of Appeals; where¬ 
upon, the maximum of an undertaking to operate as a supersedeas 
is herebv fixed in the sum of Six Thousand Dollars. 

Memoranda. 

July 19, 1921.—Undertaking (supersedeas) on appeal approved 
and filed. 

11 August 15, 1921.—Time to submit Bill of Exceptions ex¬ 
tended from day to day to and including October 7, 1921. 

September 20, 1921.—Notice of Submission of Bill of Exceptions. 
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Supreme Court of the District of Columbia. 

Friday, October 7th, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

If ♦ ♦ ♦ ♦ * ♦ 

Before Judge Siddons. 

Come now the plaintiff and the defendant Sands by their re¬ 
spective attorneys of record and thereupon, the bill of exceptions 
taken at the trial of this cause is submitted to the Court and is 
thereupon signed and made of record nunc pro tunc. 

Assignment of Errors. 

Filed November 7, 1921. 

The Court erred: 

1. In admitting, over defendant Sands’ objection, and in refusing 
to strike out, on defendant Sands’ motion, evidence at variance with 
plaintiff’s claim as set out in the declaration. 

2. In sustaining plaintiff’s objection to cross-examination by de¬ 

fendant Sands of the plaintiff concerning the contents of a 
12 letter testified by plaintiff to have been ^vTitten by himself 
concerning the subject matter of the case on trial. 

3. In overruling defendant Sands’ motion made at the close of 
the plaintiff’s case in chief to direct a verdict for defendant Sands 
on the grounds of variance between the pleadings and proof, non¬ 
joinder of necessary defendants and failure to prove employment of 
plaintiff by defendant Sands. 

4. In sustaining plaintiff’s objection to, and refusing to admit 
in evidence on behalf of defendant Sands, documentary evidence 
identified by the plaintiff as a witness and offered in evidence by 
defendant Sands in contradiction of the plaintiff as a witness. 

5. In overruling the motion, renewed by the defendant Sands at 
the close of the testimony, and upon the whole evidence, to direct 
a verdict for the defendant Sands. 

6. In sustaining plaintiff’s objection to, and refusing to grant, 
defendant Sands’ prayer for instruction to the jury. 

7. In modifying the defendant Sands’ prayer for instruction to 
the jury. 

8. In charging the jury, after tb? conclusion of the general 
charge and at the verbal request of plaintiff, as follows: 

have probably not said that in so many words, but I have said 
to you, and I repeat to you, that under this claim that is made here 


(f 
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it was not necessary for McNeill to show that at a given time and 
given moment Mr. Sands or Mr. Eichelberger, either one or both 
of them, said to him (McNeill), ‘Now we employ you to 
13 render services of this character.’ If under the relations, 
whatever they were, you should find from the evidence, be¬ 
tween the plaintiff and these defendants, the plaintiff did in fact 
render services to the defendants which they accepted, then the 
lal^v implies an obligation on the part of the defendant to pay to 
the plaintiff rendering such services what they may reasonably be 
worth.” 

9. In overruling motion of defendant Sands for further bill of 
particulai’s. 

JAMES S. EASBY-SMITH, 
RALPH B. FLEHARTY, 

Attorneys for Defendant Sands. 


Docket Entries. 


Date. 

1917 . 

“ Jany. 

12. 


a 

“ Feby. 

6. 

“ Mch. 

12. 

“ May 

9. 

a u 

15. 

a u 

28. 

1918 Mch. 

1. 

14 

1918 May 

i. 

(( n 

21. 

“ June 

7. 

11 a 

18. 

a a 

27. 

1919 Apr. 

28. 

“ May 

12. 

a a ' 

16. 

“ June 

18. 

1920 Jany. 

29. 

1920 Aug. 

31. 

“ Sept. 

8. 


c 3|c 9)c 9|e 

rroceediiigs. 

Deposit toward costs by Wright. 

Appearance, order, Declaration filed. 
Summons (3) & copy decl. (2) issued. 

retd. Not found. 


u 


u 


u 


issued. 

ummons “ returned summoned. 

Lppearance Easby-Smith & Fleharty for deft. No. 

I; Motion for Bill of Par. & Notice filed. 

>ral motion to dismiss motion for Bill of Par. over¬ 
ruled. Plff. ordered to file Bill of Par. in 10 days 
(M. 66p. 360). 


tiled. 

(( 


a 


a 


66 p. 488). 


overruled (M. 


calendar (M. 68 p. 180) 


filed. 

u 

u 

i( 


filed. 

n 


2—3748a 
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Date. 


l*rot Of. lings. 


1921 

Jan. 

31. 

a 

Feb. 

1. 

(< 

ll 

1. 

(( 

ll 

1. 

<( 

ll 

16. 

(C 

ll 

ll 

<< 

Mch. 

10. 

<( 

ll 

29. 


Apl. 

16. 

(t 

ll 

29. 

ll 

n 

ll 


15 

1921 May 2. 

“ 3. 

“ “ 4. 


(( (( n 

i( li ri 

o, 

(( (( <( 

(( (< (< 

(( (( (< 

H ll (k 


“ Mav 27. 

“ June 10. 

“ “ 16. 
“ June 30. 

1921 Julv 19. 
1921 Aug. 15. 
1921 Aug. 22. 

« ll {( 


Deposit for costs by plaintiff. 

Mo. to advance, Notice & afft. filed Jany. 24, 
1921. 

Cause advanced for trial (M. 69 p. 405). 

Docket & Index. 

Summons alias (2) copy decl to No. 2. 

“ retd.: sersed Harry D. 

Eiclielberger “ 

Pleas of defendant No. 2 & appearance G. L. 

Baker and C. C. Miller for No. 2 filed. 

Joinder in issue “ 

Spa. plffs. (1) wits. A. ret. Summoned. 

Appearance Baker & Miller for No. 2 with¬ 
drawn order “ 

Messrs. Baker iS: Miller given leave to with¬ 
draw appearance for def. Eichelberger (M. 

71 p. 58). 


Jury sworn & respited (M. 71 p. 62). 

“ respited (M. 71 p. 62). 

Verdict for plaintift* for $5,000.00 jurv polled (M. 
71p. 63). ' ‘ * 

Defendants’ prayers filed. 

Deposit for costs by McNeill. 

Docket & Index. 

Spa. Apr. 30 defdl. Sands (1) wits. & retd. Not 
found. 

“ May 3 plf.s. (1) wits. & retd. Summoned. 

Mo. of def. Sands for new trial, Notice (M. 71 
p. 76). 

Mo. for new trial extended to June 10 (M. 71 p. 
117). 

Mo. of def. Sands for new trial contd. to June 30 
(M.71p. 137). 

Deposit for costs by McNeill. 

Mo. for new trial overruled & Judgment on verdict 
for Plff. for $5,000. & int. from date & costs. 
Appeal noted bv Sands. Supersedeas fixed at 
$6,000. (M. lip. 153). 

Undertaking on appeal ($6,000.00) approved & 
filed. 

Time to submit exceptions to Sept. 9/21, inc. (M. 

' 71 p. 172). 

Stipulation of counsel that time to submit Ex¬ 
ceptions mav be extended from Sept. 8/21 to 
Sept. 20/21,^ filed. 

Time to submit Exceptions extended to Sept. 20/21 
(M. 71 p. 178). 
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Date. 


rnHved ilia's. 


1921 Sept. 

15. 

n n 

15. 

16 


1921 Sept. 

‘‘ Oct. 

20. 

i. 

‘‘ Nov. 

a a 

O. 

7. 

n << 

/ . 


Stipulation extending time to submit exceptions to 
Oct. 7, 1921, filed. 

Time to file exceptions extended to Oct. 7, 1921 
(M. 70 p. 504). 


Notice of submission of Bill of Exceptions filed. 
Bill of Exceptions signed & entered of record (M. 
71 p. 191). 

Designation of record & ack. service filed. 
Assignments of error ‘‘ 

Deposit for costs by Eas)>y-Smitli. 


Designation of Recard on Appeal. 

Filed November 5, 1921. 

3k * He 

The Clerk of the Supreme Court of the District of Columbia in 
preparing the transcript of record on appeal in the above entitled 
case will please include therein the following, namely; 

1. Declaration. 

2. Defendant Sands’ motion for bill of particulars. 

3. Order requiring plaintiff to file bill of particulars. 

4. Plaintiff’s bill of particulars. 

5. Motion of defendant Sands for further bill of particulai*s. 

6. Order overruling motion of defendant Sands for further bill of 
particulars. 

7. Pleas of defendant Sands. 

8. Plaintiff’s joinder of issue on pleas of defendant Sands. 
17 9. Pleas of defendant Eichelberger. 

10. Plaintiff’s joinder of issue on pleas of defendant 
Eichelberger. 

11. Order permitting attorneys for defendant Eichelberger to 
withdraw their appearance. 

12. Memorandum of trial and verdict. 

13. Memorandum of fding of motion of defendant Sands for 
new trial. 

14. Order overruling motion of defendant Sands for new trial, 
judgment on verdict, noting of appeal by defendant Sands in open 
court, and fixing of supersedeas bond on appeal. 

15. Memorandum of approval and filing of supersedeas appeal 
bond. 

16. Memorandum of orders extending time for submitting bill of 
exceptions. 

17. Memorandum of submission, filing and signing and entering 
of record bill of exceptions. 
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18. Assignment of errors. 

19. Docket entries. 

20. This designation. 

JAMES S. EASBY-SMITH, 
RALPH B. FLEHARTY, 

Attorneys for Defendant Sands. 

Service of copy of foregoing designation of record is hereby ac¬ 
knowledged this 5th day of November, 1921. 

DANIEL T. WRIGHT, 

Attorney for Plaintiff. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of tlie District 
of Columbia, hereby certify the foregoing pages numbered from I 
to 17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 59892 at Law, wherein Robert 
H. McNeill is Plaintiff and Oliver J. Sands and Harry D. Eichel- 
berger are Defendants, as the same remains upon the files and of 
. record in said Court. 

In testimonv whereof, I hereunto subscribe niv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th dav of November, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


19 In the Supreme Court of the District of Columbia. 

At Law. 

No. 59892. 

Robert H. McNeill. Plaintiff, 
vs. 

Oliver J. Sands and Harry D. Eichelberger, Defendants. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Siddons and a jury on the 2nd day of May, 1921. 
the plaintiff being represented bv Daniel T. Wright, Esq., and 
James W. McNeill, Elsq., the defendant Sands being represented 
by James S. Easby-Smith, Esq., Ralph B. Fleharty, Esq., and Lewis 
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C. Williams, Esq. The defendant Eichelberger did not appear at 
the trial either in proper person or by counsel. 

Whereupon the jury was sworn to try the issues and plaintiff 
Robert H. McNeill, to maintain the issues on his part joined, gave 
the following testimony; 


Direct examination: 

Plaintiff is a lawyer by profession, has practiced in Washington 
sixteen yeai's, has known defendant Sands ten or eleven years and 
the defendant P]ichelberger a few months longer. Defendant Sands 
in 1914 was a banker and was president of the American National 
Bank of Richmond, Va. Plaintiff had seen defendant Sands in the 
latter’s bank many times prior to 1914, usually with defend- 

20 ant Eichelberger and a few times alone. Tie had conversa¬ 
tions many times with Sands in his bank in Richmond on 

the subject of the Arlington property in Washington. 

The last conversation plaintiff had with Sands prior to the first 
sale of the Arlington j)roj)erty related to the purchase of this prop¬ 
erty by Eichelberger and Sands and other associates. This con¬ 
versation took place in Richmond. Plaintiff and Eichelberger went 
to Sands’ oftk*e. It was then known to Eichelberger and plaintiff 
and to Sands that the property was about to be sold. Plaintiff stated 
that the sale was coming off, but he did not know how active the 
bidding would be, that the property had cost the original owners 
$1,400,000, that it was a great opportunity to make money, iuid that 
he (plaintiff) wished Sands would get some of his friends and attend 
the sale and buy it. Mr. Eichelberger made the same general argu¬ 
ment to Sands. “Mr. Sands said he was verv much interested and 
that he would give it further consideration and talk it over further 
with Eichelberger and other men in the bank; that the bank had 
a large debt against Eichelberger growing out of loans that had 
been made for the excavation of the property, and that they were 
very much interested in order to see that Eichelberger or some 
friendly interest got the property so they could be sure of saving 
their money. That substantially ended that conversation, and my 
next conversation with Mr. Sands was on the dav of the first sale, 
by telephone.” 

Aiter the first sale at which plaintiff bid in the property in the 
name of H. D. Eichelberger and associates, the auctioneer called for 
the payment of $50,000. Plaintiff turned to Eichelberger and the 
Richmond gentlemen who were standing by him and asked for 
instructions, but was not delivered the $50,000 check. 

21 Plaintiff and Messrs. Rountree, TTaws and Harwood of Rich¬ 
mond and Eichelberger thereupon went to the Shoreham 

Hotel and Rountree got Sands on the telephone. After Rountree 
and Hawes had talked to Sands, plaintiff also talked to Sands over 
the telephone, told him what had happened, whereupon Sands, ac¬ 
cording to plaintiff’s testimony, stated: “We are willing to do every¬ 
thing at this end that is necessary and you can tell the fellows so.” 
Eichelberger also talked with Sands. 
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In answer to the question as to whether plaintiff had any talk 
with Sands on the subject of putting up the deposit at that time, 
plaintiff testified: “At tliat time Mr. Sands said to me he had prom¬ 
ised the gentlemen who had talked to him over the ’phone if they 
would go on with the deal he would do everything possible through 
the bank to provide the necessary money.” Beyond that, plaintiff 
testified, Sands gave no instructions as to what to do or whom to 
see “except to say to tlie men that he was willing to do everything 
at his end that was possible to carry the deal through.” 

Plaintiff, after the telephone conversation with Sands, i)roteste<l 
verv earnestlv to the gentlemen from Hichmond and to Eichel- 
berger at the failure to carry the deal through but did nothing else 
as to that deal until the day prior to the second sale which was about 
five days afterward. Plaintiff received a telegram from defendant 
Sands which is lost. 

Plaintiff was thereupon temporarily withdrawn as a witness and 
Oliver J. Sands, one of the defendants, was called by plaintiff, and 
testified as follows: 

Direct examination: 

Sands telegraphed from New York to plaintiff at Washington 
as follows: 

22 “Wire me care American Bankers’ Association early to¬ 

morrow if Arlington sale will be confirmed if I make cash 
pavment tomorrow. 

0. J. SANDS.” 


Cross-examination: 

ITie circumstances under which this telegram was sent were that 
Eichelberger had interested Mr. Winston in the purcluise of the 
property. Winston was very doubtful as to whether the property 
could be purchased at the price at which it had been originally 
sold to plaintiff and in discussing the matter of purchasing he asked 
Eichelberger to ascertain whether the original sale might not be 
confirmed or that the purchase be made under the original sale to 
McNeill. Witness was there in the capacity of a friend to all 
parties, not interested personally in any way in the matter, happen¬ 
ing to be in New York on other business. Eichelberger requested 
witness to see Winston and tell him what witness knew about the 
property, and its prospective value as an investment or speculation. 
At Eichelberger’s instance and request, witness sent the telegram to 
plaintiff asking him if it would be possible to purchase the property 
under the original sale and bid, \vhich plaintiff had made several 
days before. 

Redirect examination: 

Winston is a gentleman of large means, a contractor, who became 
the purchaser of this property, a friend of Eichelberger. Witness 
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knew Winston who had interests in Richmond; he lived at Kings¬ 
ton, N. Y., and had offices in New York and Richmond, and he and 
his brother compose the firm of Winston & Company. Mr. Brech- 
aud was a partner in some of the Winston’s transactions, but was 
not a member of the firm. The Winstons were stockholders but not 
directors of witness’ bank. Witness had several conferences with 
the Winstons about taking over this Arlington property 
28 prior to the actual purchase, but did not arrive at any agree¬ 
ment as to whether he, witness, should have an interest in 
the profit in case any money was made out of it. Witness did not 
have an eighth interest in the property, but after\vards got an eighth 
interest in the common stock or possible profit arising from the 
transaction. Witness put up no cash for this interest, but rendered 
services for a number of years as secretarv- of the company, was 
the active manager and operator of the whole transaction and repre¬ 
senting the owners, did a great deal of work in the handling of the 
finances and in the management and keeping the records and at¬ 
tending to all the details of the property. But this was entirely 
subsequent to the purchase and was arranged and agreed to subse¬ 
quent to the purchase. 

Recross-examination: 

Neither at the time of the tiist or second sale did witness have 
any interest with the Winstons or any of the persons interested in the 
proposed arrangement, and at the time of the actual purchase on 
February 5, 1014, when he was in Wasliington, witness did not 
liave any interest whatever in the Arlington property or in the 
purchase of it. Subsequent to the [uirchase of the property, the 
purchasers formed a corporation and in consideration of his acting 
as secretary, transacting business for it, they conveyed to Sands one- 
eighth of the capital stock of the company. 

Whereupon, plaintiff Robert H. McNeill, who had been with¬ 
drawn as a witness, was recalled in his own behalf and testified fur¬ 
ther as follows; 

Direct examination (continued): 

By Mr. Wright: 

“Q. What did you do after receiving the telegram from Mr. 
Sands?” 

24 To which question counsel for defendant objected on the 

ground of variance, and that the plaintiff in his Bill of Par¬ 
ticular alleged that at the request of the defendant he undertook 
“To secure an agreement with Aldis B. Brown, and so forth,” and 
the telegram in evidence makes no request to the plaintiff to do 
anything. 

But the Court overruled the objections, whereupon the following 
occurred: 
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l^y tlie witness: 

“A. I received the telegram in the morning and I immediately se¬ 
cured a conference. 

“Q. Tell what you did? A. A wire came in the morning and 
I sought an interview with Mr. Aldis B. Brown, one of the trustees, 
who is also a lawyer. I secured that interview, T do not suppose I 
am ])ermitted to state what happened. 

“Q. 1 think you are. A. I sought Mr. Brown and presented to 
him the telegram. Itold him who Mr. Sands was, that he was a man 
of high responsibility in Richmond, the head of a big hank closely 
connected with the people that I had had up here at the first sale, 
and I was ver^’ anxious to have the sale approved, and that these 
people were able to go through with it, and I argued with him 
against the matter of a new sale, that it might cheapen the property, 
keep it before the public and make it seem like it was a common 
piece of property and not desirable, and I wished the first sale 
might be accepted, so these gentlemen might take title. He said he 
had already inserted an advertisement. He did not think as a matter 
of law that a sale other than a public sale would give the purchasers 
legal title, but as the trustee representing the people who had loaned 
the money on the property, he would not agree to it. I did not 
stop there but sought out Mr. Chapin, who is also a lawyer, 
25 and who was the other trustee and I made the same argu¬ 
ment and representation to him, and he likewise—he con¬ 
ferred with Mr. Brown and declined to reopen or accept the cash 
payment as required by the first hid; and then T answered Mr. 
Sands’ telegram. 

“Mr. Easby-Smith: I move to strike out all the answer except the 
hist words “Then I answered Mr. Sands’ telegram.” He narrates 
things he did which he did clearly on his own responsibility, and 
whatever he did is utterly immaterial on this case. 

“The Court: Let me see the language of that telegram again. 

“The telegram was examined by the Court.) 

“The Court: Overruled on the ground of the motion stated. 

“Mr. Easby-Smith: And your Honor will allow me an exception? 

“The Court: Yes.” 

The witness then testified that on the same afternoon, being the 
day before the second sale, he sent the following telegram to the 
defendant Sands: 

“Trustees refuse to close on former bid. It might be possible to 
prevent sale on fifth by injunction, hut this is doubtful. Some talk 
of other bidders but nothing definite.” 

The witness then testified as follows: 

He saw Sands the next morning (Feb. 5, 1914), in the Powhatan 
Hotel, Washington, D. C., Eichelberger was with Sands at the time 
witness went to the hotel and for part of the time witness was with 
Sands and Eichelberger but for a considerable part of the time witness 
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and Sands were alone. Eichelber^er met witness and took him into 
the dining-room where Sands was eating breakfast, and witness and 
Sands talked for twenty-five or thirty minutes. 

The substance of their conversation was the circumstances relating 
to the first sale and the value of the property. Witness said “Mr. 
Sands asked me why the first sale had not gone through and I said, 
‘Why all the gentlemen explained to you about that over the tele¬ 
phone,’ and Sands said, ‘Well, it ought to have gone through, 
‘2(> it is a good piece of property and 1 was ready to do my end 
of it.” Sands spoke of meeting Eichelberger and Winston in 
New York and about their having agreed to come to Washington 
and bid the property in, and wanted witness to act for them. Wit¬ 
ness asked if Sands had the certified check and Sands replied, “Yes.” 
Witness advised Sands to bid deliberately and not to make large 
bids, and told Sands the Equitable Mortgage amounted to $845,000. 
Sands authorized witness to put in the first bid a thousand dollars 
higher than the Equitable Mortgage. After discussing that witness 
asked how much higher he could go, and Sands replied that he 
would give witness authority to go as high as $900,000 and if the 
property was not gotten at that price. Sands would confer with wit¬ 
ness and give him further authority if necessary. Witness told Sands 
the property was worth a great deal more than the mortgage, that 
it was the best piece of business property in Washington undeveloped, 
that it was in the heart of the best district. Sands said he knew 
all that and was very anxious lo see it bought by people who would 
develop it. 

The witness testified that the foregoing is the substance of that 
conversation, after which witness went back to his office. Shortly 
before the sale witness met Sands at the hotel and they, in company 
with Eichelberger, walked to the property. The property was put up 
at auction, and the first bid was $846,000 by the Equitable Life 
Company. Witness then bid $847,000. At the demand of the 
auctioner witness handed over a certified cheek for $50,000, which 
had been gotten from Sands at the hotel. Sands told the auctioneer 
to record as the bidder “O. J. Sands and associates” or “0. J. Sands’ 
Agent,” witness is not sure which. Emmet Seaton, a Richmond 
lawyer, now dead, was present, and Mr. Brown, one of the trustees, 
also deceased, said, “Let’s go up to my office and close the details,” 
and Sands proceeded aoeomj^anied by Seaton and witness and 
27 also Eichelberger, who either went with the others or came 
in afterwards. As witness got near the Wilkins Building a 
photographer rushed up and said he wanted to take a picture of the 
i)idders of the property. Seaton said he did not want any picture 
but Sands said, “Oh, let him take a picture of the bidder or buyer 
and his attorneys.” No picture was taken, however, and the party 
went to Brown’s office. Sands said: “We have saved $158,000 on 
what I came here authorized to pay.” Brown and Seaton and the 
repr^entative of the Equitable discussed the settlement and witness 
participated in the discussion regarding the form of the receipt. 

Witness further testified that he has made a special study of and 

3_3748a 
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is experienced in organizing large llnancial enterprises and has spent 
a good deal of time on that kind of work for the last ten or twelve 
years in Washington and New York particularly, and that he 
initiated the organization of the Southern Building enterprise and 
was secretary of that corporation for a long time, interesting Wash¬ 
ington, Petersburg, and Richmond capital in it; that he interested 
a Richmond syndicate in the purchase of the Powhatan Hotel and 
aided in the organization of the plan that put through the Interstate 
Building; that he aided in organizing a quarter million dollar enter¬ 
prise on the Bladensburg Road; that he was acquainted with large 
financial interests in New York and Philadelphia personally and 
advised Mr. Sands of these connections before the sale was closed 
and subsequently, and that, witness thinks, a reasonable value of the 
services rendered by him in this matter is 3% of the purchase price 
of the property. 

Ci’oss-examination: 

Five per cent and three per cent is the usual real estate commis¬ 
sion in W^ashington, D. C., three per cent being the maximum on 
transactions of this sort in 1914. In response to a question as to 
who were the men interested in purcliasing the property at the first 
sale January 29, 1914, when witness attended the sale ac- 
28 companied by Eichelbergci’ and othei-s, and instructed the 
auctioneer that it was bid in by Fichelberger and associates, 
witness testified that he could only say what Mr. Fichelberger told 
him, namely, that Messrs. Harwood, Rountree and Hawes had all 
come with Fichelberger at the request of Mr. Sands. Hawes, 
Rountree and Hanvood were there. 

Thereupon the following occurred: 

“X Q. Did you organize that syndicate? A. I only discussed it 
with Mr. Sands and Mr. Fichelberger. 

“X Q. You did notliing towards (Uganizing it? A. Nothing 
bevond what 1 stated. 

‘‘X Q. W^ell, restate it? A. I stated 1 conferred with Mr. Sands 
and Mr. Fichelberger in Richmond and urged on them the de¬ 
sirability of the property as a purchase. Wliat influence that had 
on Mr. Sands 1 don’t know; it certainly had some influence on Mr. 
Fichelberger.” 

Plaintifi further testilied on cross-examination that there was a 
change in the personnel of the syndicate that bid on January 29th 
and the syndicate that bid on February 5th; that he did not know 
on the otii of February who formed the syndicate which purchased 
on that day beyond that Sands .said the Winstons were interested in 
it. He learned afterwards that the syndicate was composed of the 
two Winstons and Brechaud and Fichelberger and Sands. Plain¬ 
tiff learned about the Winstons being so interested on the morning 
of the conversation at the Powhatan. In reply to the question, 
“How did you learn that Mr. Sands was a member of the partnership 
or syndicate” witness testified that Sands told him he (Sands) was 
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there representing the Winstons and that they were to buy the 
property and that Sands announced the name as 0. J. Sands and 
associates, or 0. J. Sands, Agent, but plaintiff was not sure whicli 
he said. 

‘‘X Q. He told the auctioneer O. J. Sands, Agent? A. But he 
told me that the Winstons were interested.” 


Upon being asked whether he helped to pre[)are tlie receipt 
29 in Brown’s office for $50,000.00 plaintitf staled that he was 
there, but did not remember who dictated it and that Seaton 
was there representing Sands and that he thinks the receipt read 
“O. J. Sands, Agent.” 

Witness did nothing beyond what he stated on direct examination 
toward organizing the second syndicate. He did not hear that Roun¬ 
tree, Hawes and Harwood were buying the property, but only heard 
them in conference with Eichelberger discussing the desirability of 
the sale, and Eichelberger told witness that they had come to aid 
him (Eichelberger) in the purcha.se. Eichelberger told plaintitf 
that these men and Sands were all interested in the purchase of the 
property, but did not go into details as to what interest they severally 
had. Witness was then asked the following questions and gave the 
following answers: 


“Q. You were Mr. Eichelbergcr’s attorney. iV. 1 had been liis 
attorney for a couple of yeai’s. 

‘^Q. And of course you continued to represent him as his attor¬ 
ney during this transaction? A. He had nothing to represent after 
this purchase. 

‘*Q. 1 mean leading up to the juirchase? A. Up to the purcha.se 
of the property I had represented him wherever he needed me. 

“Q. But at the first sale you represented Mr. Eichelberger as his 
attorney, did you not? A. 1 rei)rcscntcd Mr. Eichelberger and his 
associates and- 

“Q. At the time of the second .sale when you bid in the property 
at Mr. Sands’ direction you represented Mr. Eichelberger then, did 
you not? A. Mr. Eiehelberger and those who were interested with 
him and he had asked me to serve them.” 


In answer to questions as to what he did after the first sale towards 
aiding the defendants in the effort to induce other persons to co¬ 
operate, or in aiding defendants to negotiate a new syndicate agree¬ 
ment in which were included .some of the ])ei’sons first interested as 
well as some new pei*sons, witness answered that he spent the whole 
day after the first bidding, begging and pleading with Hawes and 
Harwood and Rountree to carry through the imderetanding which 
witness thought he was authorized to make with the auctioneer; 
and that he conferred fully about the plans, about the values, “and 
talked with this syndicate after the first sale at the Shoreham Hotel, 
talked with Sands over the long-distance telephone, answered his 
telegram, saw the trustees in his behalf, met him at the hotel, at- 
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tended the sale and attended the setlement/’ and ‘^kept in 
30 touch with what was going on among the trustees.” 

Witness prior to the first sale or between the first and 
second sale did not endeavor to get any financial people interested 
in the property and made no use, as to the purchase of the property, 
of his acquaintance with such people in New York or elsewhere. 
The day iiftcr the sale witness learned that Charles A. Douglas of 
Washington had been given charge by Sands and the othere of 
examining the title, etc. 

Witness thereupon identified a paper writing shown to him as a 
letter written by him to Sands of date April 4, 1914. Said paper 
writing was marked for identification “McNeill No. 2” and was sid)- 
sequently offered and received in evidence. 

Witness not having in his possession an original letter addressed 
to him by Sands signed as Secretary & Trciisurer of the Arlington 
Company dated April 8, 1914, identified as a true copy of said 
letter a paper writing shown to him by counsel for defendant Sands, 
which said writing was marked for identification “McNeill 3” and 
was subsequently offered and received in evidence. 

Witness identified a paper writing shown to him as a true copy 
of a letter addressed to him bv Sands as Secretarv & Treasurer of 
the Arlington Comj)any dated May o, 1914. Said paper was marked 
for identification “McNeill 4” and was subsequently offered and re¬ 
ceived in evidence. 


Thereupon witness was called upon to look, during recess, for a 
copy of a letter written by him to the Arlington Company, making 
claim for a fee, between April 8th and April 11th, 1914, and for 
original or any copy he may have of a letter from Puchelberger to 
witness dated January 18, 1917, witness having previously testified 
as to the letter til’s! described that he could not determine without 
going through his entire file whether he had among his records a 
retained copy of said letter. 

31 Witness identified a paper writing shown to him as a letter 

written by him to Sands dated May 2, 1914. Said letter 
was marked for identification “McNeill 5” and was subsequently 
offered and received in evidenc e. 

Sands stood by witness at the second sale and when the bid was 
put in for $846,000, Sands and witness conferred and then witness 
put in a bid for $847,000. 

When witness went to Richmond in January, 1914, he was Eichel- 
berger’s attorney and his purpose was to protect Eichelberger, to 
get a good bid for the property, and to get people who would be 
friendly to Eichelberger to go into it so as to save Eichelberger. 

Witness at the second sale knew that Eichelberger Was intei’ested 
and knew subsequently that Eichelberger was to get a certain interest 
in the property if bought by the Winstons in consideration for hav¬ 
ing brought it to their attention and knew that he was expecting 
something out of it. 

Counsel for defendant Smids then announced that he would have 
further questions to put to plaintiff upon production of the papers 
called for as above stated. Counsel for defendant Sands repeated 
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the descriptions of the papers called for. The court stated that he 
understood that counsel for defendant wished to ask some more 
questions upon the production of the papers. 

Counsel for defendant Sands asked plaintiff to read two letters 
previously identified and marked “McNeill 2” and “McNeill 3,” 
one of which was plaintiff’s letter to Sands of April 4, 1914, and 
the other of which was a copy of a letter from Sands to plaintiff 
of April 8, 1914, and then to state whether or not plaintiff v\Totc 
a reply to the letter second mentioned. Plaintiff replied that he 
had no independent recollection of it. Counsel for defendant Sands 
thereupon, with the court’s ])ermission, deferred cross-examination 
until after recess. 

32 Thereupon counsel for plaintiff announced that plaintiff 

rested and jdaintiff* left the witness stand. 

Counsel for defendant Sands stated that before ])roceeding he 
would like to have plaintiff produce the letter last referred to or to 
state that it cannot he produced, and stated further that he insisted 
on his further right to interrogate i)laintiff concerning the contents 
of the letter if the original or co))y could not be produced, to which 
the court replied by saying that he did not understand that defend¬ 
ant Sands wtis to be deprived of any right and that further search 
would be made for the document. 

Counsel for defendant Sands iiKjuired of the Court whether or 
not he would ]u*oceed with any other matter until that was deter¬ 
mined; but the Court replied that there were ten minutes before the 
usual time for taking recess; and thereupon counsel for defendant 
moved the court to direct a verdict for defendant Sands on the 
ground of variance between the ]^leadings and the proof; in that 
the declaration alleged an obligation of the part of defendants Sands 
and Eichelberger whereas the i)roof disclosed that there were two 
partnerships, one interested in the first sale and the other interested 
in the second sale and that plaintiff sued only two of a larger part¬ 
nership in each case; also on the ground of nonjoinder because 
plaintiff’s testimony shows that he was acting for other persons than 
the two defendants and that these other persons were liable jointly 
with the two defendants, if at all; and also on the ground that the 
plaintiff’s testimony utterly failed to show any employment of plain¬ 
tiff by defendant Sands or to show that the defendant Sands was 
a member of the partnership. The court after hearing the grounds 
of the motion announced that he would postpone decision until he 
could see the two letters called for hy counsel for defendant Sands; 
whei’eupon the Court took a recess. 


Cross-examination of ])laintiff continued: 


After recess })laintiff was recalled for further cross-examination. 
Counsel for plaintiff produced the original of a letter written 
33 by plaintiff dated April 9, 1914, to O.* J. Sands, ^cretary 
and Treasurer, Arlington Corporation, which was identified 


by witness as his reply to Sands’ letter of April 8, 1914, and was 
marked for identification “McNeill Ex, 6.” Counsel for defendant 
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Sands called the altention of witness to the fact that the letter was 
addressed to (). J. Sands, Secretary & Treasurer of the Arlington 
Corporation of Riehniond, Va., and that in the letter witness states 
in the beginning; “I am glad to comply with your suggestion that 
I explain to you the character and extent of the services rendered 
vour syndicate and vour corporation,” and counsel for defendant 
Sands asked witness what services he did render to the corporation, 
to which (juestion counsel for plaintiff, on the ground of irrelevancy, 
objected; whereupon the following occurred: 

“Bv Mr. Kasbv-Smith: 

«. A 

“(^. 1 now, Mr. McNeill, call your attention to the following 
sentence in this letter of April 0th to Mr. Sands. 

“Mr. Wright: Are you offering the whole letter? 

“Mr. Kashv-Smilh: 1 may when my time comes to offer evidence. 

“Mr. Wright: Then 1 object to your calling his attention to a 
part of it. You can ask him whether or not lie wrote the letter. 
He already has said he has. Then if you want to offer it in evi¬ 
dence, you must wait, T submit, until your turn. 

“The Court: If you want to put the letter in evidence, you may 
put it in. If there are ])aragraphs or sentences or phrases in it 
which are obscaire or ambiguous, you have the right to interrogate 
him about them. 

“Mr. Easbv-Smith: Does Your Honor rule I cannot cross-examine 
him on a letter over a signature he admits he wrote; and how can 1 
put Mr. McNeill on the stand as part of my ca.se? I can offer this 
when 1 come to put in my evidence, but 1 cannot inten*ogate the 
witness alxmt a document which he has written, and I show to him 
when 1 examine him and ask him concerning the certain statements 
in it? , 

34 “Mr. Wright: 1 submit that is exactly what he cannot do, 

liecause we arc not concerne<l with its contents unless it is in 
evidence. 

“The Court: If there were any doubt about his having written 
it, but that has been removed by his statement, and it is his letter. 
You can offer the letter in evidence, if that is your purpose. 

“Mr. Easbv-Smith: T cannot offer it at this time; I cannot offer 
evidence during the plaintiff’s case. 

“The Court: T understood thev had announced thev had rested. 

« c 

“Mr. Easby-Smith: Does your Honor rule T cannot ask him about 
the contents of this letter? 

“The Court: T do not think you can ask him questions aliout what 
he means alxiut this and that if you are not going to offer it in evi¬ 
dence and do not offer it in evidence. 

“Mr. Easby-Smith: I ask your Honor for an exception. 

“The Court: Yes. 

“ (Witness excused) J* 

Thereupon, by direction of the Court, counsel for defendant Sands 
proceeded with the argument on the motion for a directed verdict 



OLIVER J. SANDS VS. ROBERT H. MC NEILL. 


23 


on the grounds above stated, but the court overruled the motion and 
counsel for defendant Sands then and there duly excepted to said 
ruling, whicli exception was then and there duly allowed. 

Whereupon defendant Oliver J. Sands to maintain the issues 
on his part joined, being duly sworn as a witness, testified as follows: 

Direct examination: 

Sands had known McNeill about ten years and had known Eichel- 
berger about twenty-one or twenty-two years. Eichelberger lives in 
Virginia and had l)een a customer of Sands’ bank and was Sands’ 
personal friend. Sands first knew of Eichelbergcr's connection with 
the contract for excavating the old Arlington site about the time 
Eichelberger made a bid for the work. Sands did not recall any 
visit made by Eichelberger and McNeill at Richmond in which there 
was discussed the possibility or probability of purchasing the Arling¬ 
ton site but thought it entirely |)robable that sucli a visit was made. 
Sands had seen Eiehelliergcr and McNeill frequently together 
in Richmond j)rior to the sale of the site. Sands did not 
35 recall any conversation with McNeill, either in the presence 
of Eichefi)erger or out of his |)resence, on the subject of organ¬ 
izing a syndicate or partnership to Iniy the Arlington Hotel site. 
Sands learned from McNeill that the Arlington site was to l3e sold 
under the hammer on .lanuary 29, 1914, and also from Eichelberger 
a few days prior to the sale or {d)Oiit the time it was advertised. 
Prior to the sale on January 29, 1914, Sands, on behalf of the bank, 
was indirectly interested in the sale because Ihchelberger had a claim 
against the old contractors. Eichelberger owed the bank money and 
the bank was interested as to whether Eichelberger would recover 
sufficient from the sale to |)ay his indebtedness to the bank in that 
manner. Other than in the indirect manner mentioned defendant 
Sands, ])rior to January 29, 1914, was not in jiny other manner 
interested in the sale. Hawes tele])lione<l Sands from Washington 
soon after the first sale on January 29, 1914, that McNeill had pur¬ 
chased the property, and that was ihe first Sands heard that the prop¬ 
erty had been sold. Sands did not recall that any request was made 
upon him at that time to take any ])art or intere.'^t in this purchase, 
but his recolhvtion is that he was notified that a gentleman who 
came to look into the ])urcha.so declined to purchase and that there¬ 
fore they wanted to know if there was anything Sands could do in 
the matter, and he stated that he would do anything that the gentle¬ 
men who had left Richmond wanted him to do, but personally had 
no further interest in it. These Richmond gentlemen, were Messrs. 
Rountree, Harwood and Hawes. Prior to the sale on January 29, 
Sands is positive that he had no conversation with McNeill at any 
place in which was involved the question of McNeill aiding him and 
Eichelberger to organize a syndicate to purchase the property. 
Sands next heard of the aWtive sale of January 29, when Eichel¬ 
berger met Sands in the Manhattan Hotel in New York about the 
third or fourth of Februarv and asked him to see Winston and 
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tell him what Sands knew of the property and try to persuade 
o() Winston to purchase it. Sands was not in New York in con¬ 
nection with any phase of the purchase of the Arlington 
property. Sands met Winston and told him what the result of 
Sands’ investigation as to the value of the property had been. 

Winston was present at the time defendant Sands sent the tele¬ 
gram of February 4, 1914, hereinbefore quoted, to plaintiff McNeill. 
After receiving the telegram from McNeill of February 4,1914, here¬ 
inbefore quoted. Sands knew nothing further in respect of the sale 
until he reached Washington on February fifth, 1914, Eichelberger 
preceded Sands from New York to Washington. Sands met Eichel¬ 
berger at the Powhatan Hotel early in the morning of the fifth of 
February. Sands did not send for plaintiff, hut Eichelberger tele¬ 
phoned plaintiff to come to the hotel. Sands saw plaintiff at the 
Powhatan Hotel while at breakfast in the presence of Eichelberger. 
Sands told plaintiff that Eichelberger had interested Winston and 
Beauchaud in the purchase of the property, that they had asked 
him, Sands, on his return from New York, to stop hy and bid for 
the property at the sale; that at that time there was no need for any 
service other than someone to bid for the property; that Seaton, the 
bank’s attorney, would be in Washington and if Sands needed to 
consult with anyone he would have Seaton there; that upon the 
very earnest solicitation of Eichelberger on Sands’ arrival in Wash¬ 
ington, and purely as a friendly act. Sands agreed that plaintiff 
might accompany him to the sale and there perform such amount of 
.service as would identify him with the purchase, for the reason that 
plaintiff had been the purchaser at the previous sale when there had 
not been a compliance with the terms and [)laintiff was very much 
embarrassed in the eyes of his friends. This was the language of 
witness as near as he can remember it verbatim, and he thinks he 
remembers practically every word of it; that he felt there was no 
need for an attorney to do the bidding and he had no authority to 
employ one; that McNeill was very distinctly and definitely 
told at the time that Sands did not need an attorney; that 
Sands did not want him to come as he was afraid there might 
he some complication, but Eichelberger had appealed to him on such 
high ground and to save the face of his friend, that Sands finally 
consented to McNeill going with them under tlie foregoing condi¬ 
tions which Sands made distinctly understood were the conditions 
under which he would go, and that he would perform such service 
and pronounce such words as Sands told him when he got there. 
McNeill a.ssented and went to the sale under these conditions. Sands 
exhibited the check to the auctioneer and delivered it finally to 
Brown at the Wilkins Building in the presence of Seaton and 
possible McNeill. The check was a cashier’s check of the Conti¬ 
nental Trust Company which Sands had gotten in exchange for 
Winston & Company’s check which they had given Sands in New 
York. Sands’ recollection is that he left the hotel and then went 
to the trust company and arranged for the check. Sands does not 
remember exhibiting the check to plaintiff at the interview at the 
hotel in the morning and has no recollection of delivering the check 
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to plaintiff. Seaton came to Washington the morning of the sale 
at the request of Sands. Seaton liad some discussion with Brown 
with regard to the details of the transfer and the usual negotiation of 
the closing of a transaction of that character. It is Sands’ recollec¬ 
tion that Seaton dictated the receipt. McNeill took no part and per¬ 
formed no service for Sands at the meeting with the trustees. Sands 
gave McNeill no instructions as to how he should conduct the bid¬ 
ding except that when the bid for $846,000 was made by the Equi¬ 
table he turned to McNeill and said $847,000. Seaton and McNeill 
and possibly Eichelberger were present at the sale. 

At this point counsel for plaintiff stated that there was no claim 
for compensation for services after the day of the sale. 

Sands further testified that on the day of the sale, prior to the 
sale and at the time of the sale he was not personally interested in 
the purchase of the property. 

88 Prior to the receipt of the letter of April 4,1914, heretofore 
identified by plaintiff (marked “McNeill No. 2”), plaintiff 
had not made any claim for a fee against Sands or, so far as he knew, 
against any other person. 

The letters heretofore identified by plaintiff were thereupon offered 
in evidence by counsel foi defendant, were received and read to the 
jury in the words and figures following: 


“McNeill No. 2.” 
^‘McNeill No. 2. 


“Robert H. McNeill, 
“Attorney at Law, 


“Washington. 


“Mr. 0. J. Sands, 

“American National Bank, 
“Richmond, Va. 


“April 4, 1914. 


“Dear Sir: 

“In re Arlington Hotel, 

“Since serving you and your associates as your representative in 
the purchase of the Arlington Hotel site, I have not seen you to 
discuss the matter of proper compensation for my services in that 
behalf, though I understand you have been here several times. 

“I wish to now present the matter to you for consideration and 
to ask you to whom I shall send statement as to mv services. You, 
more than anyone else, appreciate, the value of these services, based 
upon the results achieved and the profits made certain thereby, and 
I feel that you and your associates will all be inclined to treat me 
with fair and reasonable consideration. 

4—3748a 
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“1 would have written you so(n.(‘r on the subject but for the ex¬ 
pectation that I would be called uj>on for other sersdces in the 
premises. 

“Yours very truly, 

(Sgd.) “ROBERT H. McNEILL.’’ 

“McNeill No. 3.’* 


“Mr. R. H. McNeill, 
“Washington, D. C. 

“Dear Sir: 


“April 8, 1914. 


“Replying to your favor of the 4th instant, to be very frank, I 
did not feel that we were under any obligations to you in the matter 
of services in connection with the ])urchase of the Arlington hotel 
site, and while T do not want to say we are unwilling to pay you 
anything, 1 feel it will be nccc.ssiry for you to explain to us what 
services you rendered. 

“Your client, Mr. Eichclborger, who was with me in Washington 
at the time of the sale, rcijucsted me to permit you to make 
39 any bid we were willing to make, for the reason that you had 
previously made a bid on.this property, and had been unable 
to comply with the terms of the sale, and that a great deal of un¬ 
favorable comment had been made on account of it. 

“This company had no connection whatever with the previous 
transaction. We felt that in comj)lying with Mr. Eichelberger’s re¬ 
quest, we were conferring a great favor upon you and him, and if 
there is anything due you it must be paid by him. 

“Youi’s very truly, 

“O. J. SANDS, 

*'Sec. dc' Treas/' 


“McNeill Ex. (I. 




“Robert H. McNeill, 
“Attorney at Law, 


“Washington. 


“Mr. O. J. Sands, Secretary and Treasui’cr 
“Arlington Corporation, 

“Postoffice Box 1216, 

“Richmond, Virginia. 

“Dear Sir: 


“April 9, 1914. 


“Your letter of April 8th has been received and has consideration. 

“I am glad to comply with your suggestion that I explain to you 
the character and extent of the services rendered your syndicate and 
your corporation, the successor to the syndicate in the purchase and 
ownership of the Arlington Hotel site, this city. 
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“First, you are familiar, I know, witli the great amount of work 
I did in asvsociation with Mr. H. D. Eiclielberger in the plan and 
effort to promote formation of the syndicate to prevent the Arlington 
site from being purchased by the old Arlington Hotel Comi)any or its 
reorganization committee, it being my purpose in cooperation with 
Mr. Eichelberger to secure this property for him and his Associates. 
Mr. Eichelberger’s Associates, as I was always advised, were the 
Messrs. Winston, yourself and others; that at the time of the first 
sale, he was accompanied to Washington by various gentlemen in¬ 
terested in the sale or purchase of the property with whom I con¬ 
ferred at various times, and at the time when the property was about 
to be knocked down to the E(juitable Surety Com])any, 1 was in¬ 
structed by Mr. Eichelberger to bid the ])roperty ott' for him and his 
associates. Later in the day, 1 was advised by Mr. Eichelberger, 
Colonel Roundtree ana others that thev were in close touch and 
communication with you by long distance telephone, and you were 
urging that the property be taken at the amount of my bid. 

“Afterwards, you gave me to understand that this was true and 
also Mr. p]ichelberger advised mo that one of the Messrs. Winston, 
who later bought the property with you on my second bid, had shown 
considerable irritation at the fact that he had not been asked to 
come to Washington with the other gentlemen who attended the 
first ?ale. 

“After the fii’st sale, it is true there was a liitch in carrying through 
the bid which I made for Mr. Eichelberger and his Associates, but 
it was from no fault of mine. You know as much about the efforts 
that were made to put this sale through as 1 do, and you know that 
these efforts continued right u]) until the day before the second sale, 
and I am sure you will remember that on the day before the second 
sale you were very anxious yourself to have the first bid made by me 
confirmed, as on that day you wired me from New York to learn 
whether or not 1 could secure a confirmation of the sale on my 
first bid of $ 800 , 000 . 00 . If anything were needed to convince you 
that T was then acting for the syndicate tliat afterwards bought the 
pro])erty at the second sale, your telegram would seem coii- 
40 elusive on that point. 

“In accordance with your telegram 1 s])ent a good part of 
that day in negotiating with the trustees for a confirmation of the 
first sale. I also conferred with the Comptroller of the Erjuitable 
Life Assurance Society to the same import. Then, in further con¬ 
firmation of the services 1 had rendered at the first sale, you sent for 
me on the morning of the second sale, at which you bid the jiroperty 
off through me, and told me that you had decided, that having bid 
the property off at the first sale, it was the right thing and the busi¬ 
nesslike thing that I should serve as the bidder at the second sale. 
Mr. Eichelberger, you and myself conferred at considerable length 
on this subject at the Powhatan Hotel while you were at breakfast, 
and I gave you the benefit of my knowledge of the situation gained 
from months and months of close personal observation and study of 
it and as a consequence of this interview I was instructed to bid for 
the property as Wgh as $900,000.00, if necessary, rather than let 
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anyone else bid it off, and then advised that if I did not get it at — 
figure or less, that we would eonfer together and decide as to what 
higher figure, if any, I could hid to. As you know I was able to get it 
for $847,000.00 or $8,000.00 less than the figure bid at the first sale. 

“Of course, you know as everyone else does who has made any 
study of this matter, that you and your associates would never have 
had the opportunity to have been the successful bidder at the second 
sale but for the events that transpired at the first sale, and you arc 
bound to know that any profit you are about to realize or may realize 
from the bidding at the second sale, would never have been realized 
but for my services rendered at the first sale, so whatever the facts 
may be as to any other proposition, they are bound to be agreed upon 
by us all as to one proposition, that all the ])rofits earned and made 
possible, have been earned and made i)ossible exclusively because of 
my services at the first sale and subsequent services at the second sale. 

“As further confirmation of the value of mv services, vou will 
recall that in the office of Mr. Aldis B. Brown, just after my bid 
was accepted, you announced to me in the presence of three or four 
other gentlemen that you had been instructed to bid as high as 
$1,000,000.00 for this property rather than let anyone else get it. 
Surely, having gotten it at $847,000.00 when you were ready on that 
same day to bid $1,000,000.00, it shows that the services rendered 
in making it possible to bid for the jnoperty at the second sale at all 
and the sendees rendered at the actual bidding were of substantial 
benefit to somebody and the legal inference must be that they were 
valuable to the person who received the benefit for them. 

“Of course, incidentally, it does not matter to me so much by 
whom I am paid but in fairness to Mr, Eiehelberger, for whom I 
hold no brief in this case, as you know, it does seem that the com¬ 
pensation to which I am entitled, should be paid by the whole 
I)roposition or out of the profits realized from the whole proposition. 

“You know that I am not a rich man—in fact, you know that the 
contrary is very true and you must appreciate that if 1 am even t^> 
make a living T must get something for the services I render in 
organization work like this work of the highest value and requiring 
the greatest mental effort. 

“I want to be reasonable and fair in this adjustment, as I try to be 
in all such matters, but T know my services have been extremely valu¬ 
able. 1 know further that they have been absolutely essential and 
indispensable in this case, and it would not be either reasonable or 
fair that I should be ignored or left out of consideration when the 
matter of compensation, or [)rofits are up for consideration. 

“If this is not sufficiently explanatory upon every phase of the 
matter, please indicate in what respect it is deficient, and T will under¬ 
take to go more into detail. 

41 “Before ending this letter, please let me congratulate you 

upon the success of the City of Richmond in securing a Fed¬ 
eral Reserve Bank. This ought to make Richmond the leading 
commercial city of the South. 

“Very truly yours, 

(Sgd.) 


“ROBERT H. MoNEILL.” 
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“McNeill 5 .” 


“Robert H. McNeill, • . 

“Attorney at Law, 

“Washington. 

“May 2, 1914. 

“Mr. O'. J. Sands, Treasurer, 

“The Arlington Company, 

“American National Bank Building, 

“Richmond, Virginia. 

“Dear Sir: 

“I would appreciate a letter from you as j)romptly as possible ad¬ 
vising me as to your Company’s i)urpose with respect to my com¬ 
pensation for services rendered in the Arlington Hotel site purchase 
matter about which we have recently corresponded. 

“Yours verv trulv, 

(Sgd.) ^ ‘ ”R. II. McNEILL.” 


“McNeill 4.” 

“Mr. R. H. McNeill, Attorney, 
“Washington, D. C. 




1914. 


“Dear Sir: 

“Replying to your favor of the 2nd instant, I have to say that 
this company does not consider that it is liable to you for anything 
whatever. We know of no service which you rendered this com¬ 
pany, and the only thing which was done by you at the writer’s 
instance was to permit you to stand by me at the sale and to hid the 
amount which I told you to bid when bids were asked for the prop¬ 
erty. You were permitted to do this only after the very earnest 
solicitation of Mr. H. D. Eichelberger, a client of yours whom you 
represented at a previous sale of the property, which sale was never 
completed, and Mr. Eichelberger stated to me that you had received 
some very unfavorable criticism on account of hping been con¬ 
nected with him in the previous sale, and that he wished very much 
to have you do this as a favor to him and to you, so as to set you 
straight in the public mind. 

“The present owners of the Arlington hotel site never had any 
connection with this matter in any way, directly or indirectly, 
twenty four hours prior to the date of sale, and any service that has 
been rendered by you in this matter was on account of Mr. Eichel¬ 
berger personally. 

“These gentlemen were induced to go into this matter by Mr. 
Eichelberger, and did it largely because they wanted to help him, 
and your connection with the proposition, as I have stated before, was 
at the earnest solicitation of Mr. Eichelberger, and is a personal mat¬ 
ter entirely. The owners did not know you, nor did they author- 
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ize your employment. I was witli Mr. Eichelberger at that time, 
acting only as a friend of both the parties, endeavoring to help 
Mr. Eichelberger save not only what seemed to him his money, but 
his reputation as a business man, and therefore if you feel that you 
have rendered anv service in this connection, vou should look to Mr. 
Eichelberger for your compensation, as the Arlington corporation, I 
feel sure, will not pay for this service, which you claim to have 
rendered to them. 

4*2 “1 regret very much that y(»u should feel as you do about 

it, and sincerely hope that the matter can he amicably ad¬ 
justed between you and Mr. Eichelberger. 

“Yours verv trulv, 

“0. J. SANDS, 

''Sec. & Treas.'* 


Witness does not remember receiving any letters from plaintiff 
concerning the claim for services ex(*ept those that have been put in 
evidence. Witness was asked: “Was any profit ever made by you or 
the Arlington Cori)oration, or any other person, out of the purchase 
of this property? 

“Mr. Wright: We object as irrelevant. 

“Mr. Easby-Smith: Very well, if you object I withdraw it.” 


For some three years Sands was employed as National Bank Ex¬ 
aminer with headquarters in Washington. In that and in other ca¬ 
pacities he had occasion to come in contact with lawyers and become 
acquainted with the ordinary, reasonable charges and fees made by 
them. lie has been associated in a number of Washington enter¬ 
prises and interests and has had considerable experience in regard to 
fair and reasonable charges for legal seivices rendered by lawyers in 
AVashington, and is particularly familiar with such charges in mat¬ 
ters relating to real estate transactions, the buying of property and 
the like. Having so qualified. Sands testified that assuming he and 
Eichelberger did in fact employ McNeill to render legal services, 
and a^isuming that McNeill rendered the sendees to Sands or Eichel¬ 
berger or to both of them, (^ncerning which he has testified in this 
case, it is Sands’ opinion that a couple of hundred dollars would be 
a reasonable compensation for such services based on what Sands 
has had to pay in similar cases. 

Mr. Seaton is now dead. Sands did not request any person or 
persons to come to AA^ashington in connection with the first sale. 


Cross-examination: . 

The Arlington Corporation was organized shortly after the sec¬ 
ond sale, as a guess Sands would say twenty or thirty days. 

Sands identified a paper writing marked “Plaintiff’s Exhibit No. 
4, which, without objection from counsel for defendant was 
43 thereupon read to the jim’ in the words and figures follow¬ 
ing: * 
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“This instrument in writing; dated the 17th day of February, 
1914, at Richmond, Virginia, is to evidence tlie following facts: 

“1. That the undersigned, J. (). Winston, T. S. Winston, Jules 
Bruchaud, O. J. Sands and H. D. Eichelborger are the owners of all 
of the shares of the capital stock of the Arlington Corporation, a 
corporation organized under the laws of the State of Virginia for the 
purpose, among other things, of taking the title to the piece of real 
estate in the City of Washington, District of Columbia, known as the 
“Arlington Hotel Site,” and to improve and develop the same for the 
purpose of a gain and profit. 

“2. That the American National Bank, of Richmond, Virginia, 
has been greatly instrumental in aiding the undersigned to acquire 
control of the said “Arlington Hotel Site,” at an advantageous price, 
and has rendered valuable assistance to the undersigned. 

“3. That in consideration therefor, the undersigned hereby 
covenant and agree with the said Bank, and hereby bind and obli¬ 
gate themselves that if, as a result of actjuiring and developing said 
“Arlington Hotel Site” through the Arlington Corporation they ob¬ 
tain a profit upon their investment, they will jiay over to the said 
Bank twelve per cent (12%), of whatever net profit they may make 
up to the extent of a profit of $200,000.00, and upon such profit as 
may be made in excess of $200,000.00, five per cent (5%), of the 
same. 

“4. That any payment or payments to be made to the said Bank 
shall be in cash if the profits made by the undersigned shall be 
received in cash, but if the same be evidenced by securities, then 
such payments to the said Bank shall be made in such securities as 
may be so received. 

“5. It is hereby stipulated and agreed that out of any payments 
to be made to the said Bank under the provisions hereof, there shall 
be first dedueted the sum of six thousand dollars, ($6,000.00). 

“Witness the following signatures and seals the day and j^ear first 

J. O. WINSTON. [SEAL.l 

T. S. WINSTON. 

JULES BRUCHAUD. 

0. J. SANDS'. 

H: D. EICHELBERGER. 

Winston told Sands to buy the property as low as he could, but 
if necessary to run the property up to a million dollars. Sands 
testified that he thought his instructions were verbal. On being 
shown a paper by counsel for plaintiff he testified that he had for¬ 
gotten that paper which he, identified as a letter addi’essed to him 
by Winston, said paper being marked for identification “Plaintiff’s 
Exhibit No. 7” (Sands) and being subsequently read in evidence. 

Sands identified two papers shown to him by counsel for plain¬ 
tiff marked respectively “Plaintiff’s Exhibit No. 6” and “Plain¬ 
tiff’s Exhibit No. 9” both of which said papers were subsequently 
offered and read in evidence. 


above written. 

(Signed) 


u 

u 

a 
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Prior to the first sale on January *29, Sands conferred with War¬ 
den, Vice President of tlie Continental Trust Company as 
44 to the value of the property and he thinks with a view of 
possible bids at the sale of January 29th, but had no one in 
mind as being likely to be interested in the purchase of the prop- 
erty. 

Prior to January 29, 1914, Sands talked in a general way with 
Hawes, who is a real estate promoter in Richmond, and with Roun¬ 
tree and Ilanvood who are merchants of Richmond and men of large 
means, about the purchase of this property. Sands did not know 
they were coming to Washington to bid on the property, and did 
not know that anyone other than Eichelberger was coming from 
Richmond to bid on the property. Eichelberger had talked over 
the subject frequently with the bank, its directors and committees, 
and with Hawes, Rountree and Harwood and his friends generally 
as he was ver>" anxious to get a bid. 

At the time Sands saw the Winstons, he told them that he was 
not interested in the property and did not want them to buy it 
thinking the bank was interested and that the bank would protect 
its money regardless of the property. 

Sands identified a paper marked “Plaintiff’s Exhibit No. 11” as 
a letter written by him to the Winstons of date February 6, 1914, 
produced by counsel for plaintiff; and at the request of witness and 
with the assent of counsel, the letter was read to the jurj^ in the 
words and figures following: 

Plaintiff’s Exhibit No. 11.” 

“Richmond, Va., Feb. 6, 1914. 

“Mr. T. S. Winston, Richmond, Va., 

“J. 0. Winston, Brown Station, N. Y., 

“Jules Breschaud, New York City. 

“Dear Sirs: 

“According to your instructions of the 4th instant, I attended the 
sale in Washington and purchased the property of the Arlington 
Hotel Company, and was the only bidder besides the Equitable. I 
bid $1,000 more than their bid and my bid was accepted. I paid the 
$50,000 and took the trustee’s receipt for same, and papers are being 
prepared to transfer the property. 

“We have until the 7th day of M’arch in which to settle for the 
property. There will be $97,000 additional money to be paid, 
notes to be executed, etc., prior to that date. 

“I am proceeding here today to organize a Corporation to be 
known as the ^Arlington Corporation,’ for the purpose of acquiring 
a title to this property, and will instruct the trustee to deed this 
property direct to that Corporation. I will have this company or¬ 
ganized with a small minimum capital and provide for bond issues 



OLIVER J. SANDS VS. ROBERT H. MC NEILL. 


38 


as needed, and use my judgment as to the details. I will use 
45 the names of some of our clerks as the incorporators of this 
company, and as soon as the charter is granted will have 
them retire and elect such officers as you may nanae. 

“I am getting already a great deal of information regarding the 
development of the property and its future. I will give a consider¬ 
able amount of time and attention to this matter without committing 
the owners to any plan, and at any early date will meet you in New 
York for a conference. I am perfectly delighted that we were able 
to buy this property without opposition, and am not at all discour¬ 
aged that there were no other bidders. I am more fully convinced 
th^an ever that some of the old owners would like to be interested in 
the proposition, but they felt that they could not get in without 
embarrassing themselves with their friends. I have just been called 
on the long distance to ask if we would consider an offer of one mil¬ 
lion dollars for the property. I think it is just as well to be non¬ 
committal for a little while until we can see how the land lies, 
and it would be particularly unfortunate if we desired to finance 
the property on a fair basis say—one million and a quarter dollars 
or more if we should at any time even consider an offer at a lower 
price. 

“Mr. Eichelberger has been known in this matter, and people 
are approaching him on the subject, but I have been careful to tell 
every one that he has no interest in it and no authority to speak for 
the company. I can not help but hope that it will be the disposition 
of the owners to take care of him but when they do, I want them to 
do it through this bank, as I told you he had borrowed some money 
of the bank on account of his Washington enterprises, and our first 
concern shoitld be to get the bank paid, and anything he gets out of 
it I want to come through this channel. 

“Personally, I am willing to give it my best thought and atten¬ 
tion, and am willing to take part of the risks for an interest. As 
soon as we get this corporation organized, I think the policy as to 
the future should be carefully outlined, especially as to \vho will 
have authority to speak for the company and listen to the .various 
proposals, etc., with which we are likely to be besieged. These 
matters should be handled with the greatest amount of discretion 
on account of the effect they may have on our future financial 
plans. 

“I will let you hear from me frequently and keep you fully 
posted on everything that transpires in connection with the tran¬ 
saction. As our interest obligation begins on the date of purchase, 
I think the sooner we can get a title to the property and take charge 
of it the better it will be, and the lass likelihood there will be of 
any possible complications. Please do not hesitate to make such 
suggestions and comments as you care to and I will endeavor to carry 
out your instructions. 

Yours very truly, OLIVER J. SANDS. 

Copy to J. 0. Winston. 

J. Breschaud.’’ 


5—3748a 
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Eiclielberger fii*st spoke to San<l.-! i.bout helping to find a purchaser 
for the property immediately after the receivership, as soon as it 
became apparent that the property would have to be sold to protect 
the debt, and talked to Sands frequently on the subject. Sands, after 
refreshing his memory by a panij)hlet exhibited to him by counsel 
for plaintiff, testified that the Arlington Coiporation was orgpized 
February 16, 1914, and that it is the company to which he 
46 deeded the property. The stock was not delivered to Sands, 
but was issued and pooled. 625 shares of the common stock 
was issued to Sands, one eighth of 5,000. 

The two Winstons and Brechaud were interested at the time the 
check was given in New York, one-third each, which was on Feb¬ 
ruary 4, 1914. Witness has refreshed his recollection and finds that 
each was charged with one-third of the $50,000. Witness agreed 
that he had testified in a deposition, part of which was read to him 
by counsel for plaintiff, that Brechaud became interested or con¬ 
cerned in this Arlington property at or shortly after the date of the 
purchase and in the same deposition that Thomas S. Winston be¬ 
came interested in this Arlington purchase at or shortly after the 
date of the purchase, and that he and J. L. Winston and Jules 
Brechaud were partners in business and operating jointly in other 
business affairs. 

Sands was not certain tliat he .siw T. S. Winston in New York 
on the day before tlie sale. Sands saw P>recliaud at the latter’s office. 
Sands had a conversation with James (). Winston and Brechaud 


the day before the sale, and, although not certain, was inclined to 
think T. S. Winston was there. Sands identified a paper writing 
shown to him by coun.sel for j)laintiff as a letter written by Sands 
as agent to the stockholders and directors of the Arlington Corpora¬ 
tion of date February 16, 1911. Said ])aper was marked for identi¬ 
fication “Sands X 1.” 


Redirect examination: 

There being no objection, counsel for defendant Sands read in 
evidence to the jury the paper previously identified marked “Sands 
X 1” in the words and figures following: 


“Sands X 1.” 

“Richmond, Va., February 16, 1914. 

“To the Stockholders and Directors 
“of Arlington Corporation. 

“Gentlemen : 

“Acting as agent for and on behalf of sundry persons, I recently 
purchased at public auction, in the City of Washington, D. C., for 
the price of Eight Hundred and Forty-Seven Thousand Dollars 
($847,000) the fee simple title to that property known as the Arling¬ 
ton Hotel site, located at Vermont Avenue and H and T Streets. 


OLIVER J. SANDS VS. ROBERT H. MC NEILL. 


35 


On behalf of said persons I now offer to sell and convey 
47 same to your corporation for the price of One Million Three 
Hundred and Forty-seven Thousand Dollai*s ($1,347,000) 
payable One Hundred and Forty-seven Thousand Dollars ($147,000) 
in your 6% Cumulative Preferred Ca]>ital Stock; Five Hundred 
Thousand Dollars ($500,000) in your Common Capital Stock, and 
Seven Hundred Thousand Dollars ($700,000) by notes of the cor¬ 
poration payable not more than three years from the dale of same, 
bearing interest at the rate of five per cent (5%) per annum, and 
secured by a first mortgage on said jn^operty. Said projierty will be 
conveyed to you free and clear from all liens and cncumln’ances. 

“Respectfully submitted, 

(Signed) “O. .1. SANDS, 

^‘A<jentr 

There being no objection, counsel for defendant read in evidence 
to the jury the paper previously identified marked “Plaintiff’s Ex¬ 
hibit No. 7” in the words and figures following: 


“Plaintiff’s Exhibit No. 7.” 


“Winston & Co., Contractors. 


“Oliver J. Sands, Esq., 
“Richmond, Va. 


“Dear Sir: 


New York, Eebruary 4, 1914. 


“Enclosed you will find check for $50,000. You are author¬ 
ized to represent the undei’signed at the sale of the property known 
as the Arlington Hotel site, containing 58,.309 square feet of ground 
in the City of Washington, D. C., as ])cr advertisement in the Wash¬ 
ington Post, said sale to take place at 11 a. m. February 5, 191 I. 

“You are authorized and directed to bid, for account of the 
undersigned, for this property, and to purchase same at a j)rice not 
exceeding $1,000,000, under the terms of said advertisement. 

“You will take a receipt for the check in the name of Winston 
& Co., directing the trustees to have the pro})er deeds and con¬ 
veyances execute to such party or ])arties as we may designate. 

“Yours very trulv, 

“WINSTON & CO., 

“Bv J. 0. WINSTON.” 

1/ 


There being no objection, counsel for defendant read in evidence to 
the jury the paper previously identified marked “Plaintiff’s Exhibit 
No. 9” and previously identified as a telegram sent by Sands January 
22nd to Eichelberger at New York, said paper being in the words 
and figures following: 
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“Plaintiff’s Exhibit No. 9.” 

“Writing you imiiortaiit' letter care hotel. Call me tomorrow 
after its receipt.” 

There being no objection, counsel for defendant read in evidence 
to the jury the paper produced by counsel for f)laintitf and previously 
identified by witness Sands, marked “Plaintitt’s Exhibit No. <>,” in 
the words and figures following: 

“Plaintiff’s Exhibit No. 0.” 

48 “The American National Bank. 

“Richmond, Va., Jan. 22, 1914. 

“Mr. H. D. Eichelberger, 

“Vanderbilt Hotel, 

“New York C^ty. 

“My Dear Harry: 

“Our Board considered at great length this afternoon the proposi¬ 
tion to stand behind you in the purchase of the Arlington Hotel lot. 
If they looked at it correctly it is about as follows: 

“If you buy this property in for a million dollars, you will have 
to pay in cash within thirty days $136,000, and then you will assume 
a $700,000 mortgage at the Equitable, which has about three years 
to run at 5% interest, but this $136,000 will in all probability have 
to be put up in cash. The Bridge Company would have to pay 
say three-fourths and you would have to put up one-fourth of it, 
which would be $34,000. 

“This bank would have to loan you that sum in addition to the 
$18,000 which we have already loaned to you on account of this 
transaction. If you are unable to sell the property at once, you 
should probably issue second mortgage bonds and file them with 
the bank as collateral, giving the Bridge Company their proportion, 
but immediately upon doing this, you would assume the burden of 
carrying one-fourth the interest of the whole transaction, and taking 
all the other risks. 

“The directors of this bank feel that there is not enough in it for 
the bank for them to take the speculative risk of putting up this 
additional money. 

“Another feature has developed, and that is, what becomes of the 
$144,000 worth of steel? If this property is sold for enough to pay 
for the steel, the present Arlington Hotel Co. would then own the 
steel and it could be sold to satisfy the general creditors of the Hotel 
Company, and you would not get any part of that. 

“In view of the fact that the bank already feels reasonably well 
secured on this present indebtedness, they can not see how the bank 
could be justified in taking this additional speculative risk. 

am informed by Mr. Warden in answer to my telegram, that 
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he thinks the property is easily worth $1,300,000, but that pur¬ 
chasers for this kind of property are hard to find at forced sale. 

number of the members of our Board felt they would be will¬ 
ing to personally join with you and subscribe this $34,000, which 
you may have to put up, provided they would all share equally in 
any profits which would be made out of the transaction, but that it 
would not be right for the bank to do it. 

“I think therefore you had better get the proposition from the 
Steel Co. on as liberal terms as possible. They are amply able to 
put up this money and take the mortgage bonds as security, for 
the money they would have to advance. They can also arrange, 
no doubt, with the insurance company so that nothing but the in¬ 
terest would have to be put up there. 

‘‘In any event, get the whole matter in shape, so that you can 
come back here and present it to our people either the bank or indi¬ 
viduals, and that there can be no doubt but that you will be able.to 
comply in case the property should be sold to you the date of 
sale. 

“Yours very trulv, 

“(Sgd.) OLIVER J. SANDS, 

^Tresidentr 

Whereupon defendant Sands further to maintain the issues on 
his part joined produced James 0. Winston who testified as follows: 

Direct examination: 

James 0. Winston, the witness, lives in Richmond, is a member 
of the firm of Winston & Co., composed of himself and 
49 Wther Thomas S. Winston. James 0. Winston knows 
Breschaud who has been interested in a good many enter¬ 
prises Winston & Company had been in but not as a general partner. 
Witness was interested one-third in the syndicate composed of Mr. 
Brechaud, T. W. Winston and himself, to bid for the Arlington 
property which they bought. Witness was telephoned at Kingston, 
N. Y., one morning by H. D. Eichelberger to know if he was coming 
to the office. He told Eichelberger he was not, but the latter in¬ 
sisted and he first said he would come down later in the week and 
finally agreed to come down that day. Eichelberger said he wanted 
to see witness in regard to the Arlington property that Eichelberger 
was interested in. Witness went down to his office in New York and 
there met Breschaud and Eichelberger, and his brother Thomas 0. 
Winston came in. Eichelberger stated that he wanted to get some¬ 
body to buy the Arlington property. Later in the day witness saw 
Sands. The Winstons and Brechaud refused to do anything about 
the matter, until Eichelberger said Sands was in New York at some 
bankers’ meeting and Eichelberger wanted to know if the three would 
see Sands £ind they said they would. They did talk to Sands after¬ 
wards. The letter marked “Plaintiff’s Ex. 7” signed J. O. AVinston 
instructing Sands to bid on the property was written and signed by 
witness, was delivered to Sands by witness, and he told Sands to bid 
$847,000 and no more unless he had to. A check for $50,000 was 
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enclosed in the letter. The check was inston & Company s check 
payable to order of Oliver J. Sands. At the time of giving the 
authority to bid and delivery ol the check, no pei*son other than wit¬ 
ness, his brother and Brechand had any interest in the transaction. 
Witness identified a receipt of Winston tV: Company lor f^50,00() as 
one of the firm’s regular vouchers made out by their auditor and aj)- 
proved by the oflice manager showing that the money was to he ]>aid 
to Oliver J. Sands, agent f(*r Winston A’ Company. 


Cross-examination: 

Nothing was said in New York al)ont any interest Sands or 
Kiclielberger should have in the ])rofits. This was not arranged 
until later at or about the time of the formation of the Arlington 
corporation. 

r>0 Whereupon defendant Sands, further to maintain the 

issues on his part joined, called Henry W. Rountree who 
testified as follows: 


Direct examination: 


Witness Rountree is a manufacturer and merchant in Richmond 
and also a director of the American National Bank of Richmond. 
Witness, Hawes, Harwood and EichelV>erger came to Washington 
to attend the first sale, not in combination but individually. Plain¬ 
tiff McNeill met the parties on their arrival in Washington. Eichel- 
berger, McNeill, Harwood, Hawes and witness attended the sale. 
Witness had no conversation with McNeill before the sale concern¬ 


ing the bidding, did not bid on the property, did not intend to bid 
on it and did not go there for that purpose; his purpose being simply 
in sympathy with knchelberger so that the attendance at the sale 
might improve conditions and stimulate things. He thinks none 
of the other gentlemen intended to make a bid; they had no con¬ 
ference or umlerstanding to that effect. McNeill made tlie i)id, ami 


when tile bid had l)een cried for quite a time McNedl, in a very un¬ 
comfortable ])Osition, turned and said “T believe they are going to 
knock it down,” to which witness re])lied “No. T think it will bring 
a larger price than that, don’t get uneasy al>out it.” When it \yas 
finally knocked down, McNeill Siiid, “A"ou fellows have got to stick 
to mo” to which Rountree rejdied ‘T have nothing to do with it.” 
Witness did not hear either Hawes or Harwood say anything to 


McNeill which would authorize him to bid on the property for them 


or for any person. 

Witness did not draw his check to pay the $50,000 deposit and 
nobody in the party, to his knowledge, drew a check for that purpose. 
After the party returned from the sale and they went, he thinks to 
Douglas’ office, someone suggested that it might be a very good pur¬ 
chase and for them to get together and think about it and try and 
get those in the ])arfy to guarantee the purchase. 
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As they did not want to assume so much liability, some- 

51 one suggested that Sands be communicated with to see if he 
could get enough peojde in Richmond together who would 

be interested in joining a syndicate to ]uirchase tlie property and a 
telephone communication to that effect was sent and a number of 
gentlemen selected and they had a conference in Richmond the next 
morning. At the time these things were talked over McNeill was 
present. There was no talk concerning getting ])eople together to 
purchase the property before the first sale. 

Cross-examination: 

Hawes did the telephoning to Sands, the party in general being 
present. The purpose of the conversation with Sands was to get 
certain Richmond interests who might be interested in the proposi¬ 
tion and then they would confer in Richmond the following morn¬ 
ing. Witness does not remember who were at the conference the 
next morning but presumed Sands was there. After the sale, wit¬ 
ness does not think there was any discussion concerning his giving 
a check for $50,000 but at any rate he never agreed to give a check, 
never gave a check, nor authorized anyone to offer his check, never 
indicated that ho would make a check. Mr. Douglas’ part in the 
matter was to asc^ertain whether or not the matter could be deferred 
until the following day and until after the conference, and his mis¬ 
sion around town was not to close the deal that day. The confer¬ 
ence agreed to meet the next morning in one of the rooms of the 
American National Bank. The gentlemen who were in Washington 
and the others who had been solicited were thei*e. Witness thinks 
Sands and Eichelberger were there. The conference lasted only a 
few minutes. 

Whereupon defendant Sands rested and plaintiff’ McNeill was 
recalled as a witness in his own behalf and testified as follows: 

Direct examination: 

Sands did not state to plaintiff at the breakfast tal)le in the Powha¬ 
tan Hotel on the morning of February 5th that he was permitting 
plaintiff to bid only at the solicitation of Eichelberger, did 
not state that plaintiff had been subjected to criticism on 

52 account of the first sale not going through, did not state that 
when plaintiff made the bid he had distinctly to understand 

that he was doing it only at Eichelberger’s solicitation, and plaintiff 
never heard a word about such a statement until he got Sands’ letter 
in April of 1914. 

“Q. Did you ever hear it from anybody else? A. From nobody 
else.” 


Cross-examination: 

Witness, after testifying that he had been unable to find a letter 
written to himself by Eichelberger January 18, 1917, which he had 
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been requested to produce, wa.s shown a paper which he identified 
as a copy of said letter, (same hfing marked for identification 
“McNeill Exhibit 8”), and testified as follows: 

“Q. Do you still .say you never heard of the statement that Mr. 
Sands permitted you to bid in order to save you from embarrassment 
prior to that letter, or from anv other person? A. Prior to April, 
1914- 

“Q. You still say you never heard that statement from any other 
I)erson than Mr. Sands? A. I do. 

“Q. Notwithstanding you say you received this letter from Mr. 
Eichelberger? A. T received that letter in 1917, three years after¬ 
ward. 

“Q. I understood you to testify that you never heard of that state¬ 
ment from any person except Mr. Sands’ letter. A. No sir; I 
said from anyone prior to receiving Mr. Sands’ letter; if I said other¬ 
wise I want to correct it. 

“Mr. Wright: You said you never heard of it from Mr. Sands 
prior to the receipt of his letter of- 

“A. April 1914. 

“Mr. Wright: Then I asked him, “Had you ever heard of it from 
anyone else.” 

“Mr. Easby-Smith: And he said no. 

“A. Prior to that time, I want to be underetood. 

o.S “(Upon request of counsel, a portion of the foregoing record 

was read.) 

“The witness: I want to explain. 1 think I said I never heard it 
from anybody until I heard it from Mr. Sands in April, 1914, that 
is what I meant to say.” 

Whereupon counsel for plaintift’ ottered in evidence the paper 
marked “Exhibit Sands 10” which was read to the jury in the words 
and figures following: 

“Exhibit Sands 10." 

“Continental Trust Company. 

“Operated under Siq^crvision of the United States Treasury 

Department. 


“Washington, D. C., 

“24th January, 1914. 

“Mr. Oliver J. Sands, 

“Richmond, Va. 

“Dear Mr. Sands: 

“We are in receipt of yours of yesterday and are quite inter¬ 
ested to know that you have taken up the Arlington Hotel matter 
and if you touch it, two things are certain, one that it will be a sue- 
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cess and the other that yourself and voiir associates will turn some 

( « 

honest dollars. 

“If we can at any time render you any assistance in the matter, 
it is needless to say that we are at your service. 

“Very truly your friends, 

“G. W. WARDEN, 

“Fice President” 

Whereupon plaintitl called Charles A. Douglas who testified as 
follows: 

Rountree and some other gentlemen came to Douglas’ office after 
the first sale. There was some discussion as to the making of a check 
by Rountree for the first payment. Douglas was not certain but he 
thinks a check was made on Richmond but is not certain by whom 
it was made. His recollection is definite that a check was made. 
His impression is that Rountree drew it, but he states it is so easy 
to be in error about sucli tilings that he cannot say this with absolute 
certainty. Douglas during the afternoon and evening tried to locate 
the trustees. He accom])lished nothing and did not get the trustees 
together. 

Whereupon plaintift* rested and counsel for defendant Sands 
offered in evidence the copy of letter Eichelberger to McNeill 
54 previously identified by plaintiff and marked “McNeill Ex. 
8,” as follows: 

“McNeill Ex. 8.’’ 

“Copy. 

“Mr. R. H. McNeill, ^ “January 18, 1917. 

“Woodward Building, 

“Washington, D. C. 

“Dear Sir: 

“I was sent for today by Mr. Sands and before I got to him I met 
Mr. Seaton, and he said he wanted to see me in his office. He showed 
me a declaration of a suit that had been filed against Mr. Sands as 
well as myself for $25,000.00. Mr. Sands is very much upset about 
the matter and I am too, and what is hard for me to understand is 
why you should sue us as individuals. My recollection of the cir¬ 
cumstances surrounding the last purchase of the Arlington is as fol¬ 
lows : 

' “When Mr. Winston agreed to back me on the second sale, Mr. 
Sands went with me from New York to Washington and he expected 
to be the bidder for the property. But inasmuch as you had stepped 
into the bi’each at the first sale and done me such a great favor in 
having the property tied up, I insisted that he allow you to do the 
bidding at the second sale, and I appealed to him on what I con¬ 
sidered to be your due under the circumstances. He assented to this 
arrangement purely upon my solicitation, therefore, I am of the 

6—8748a 
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opinion that Mr. Sands was in no .m'd. o liable for the services rendered 
at the second sale, noiv was I, because I was trying to save my money 
for the work done and yon were trying to save your fees. 

“But these last matters referred to do not concern Mr. Sands at 
all and I am, personally, very sorry that the suit was brought and 
such wide publicity given to it, for 1 cannot help but feel that it can^t 
do either of us any good. 

“I am writing you very frankly just how I do feel about it and I 
sincerely hope that after considering the matter in the light of this 
letter that you will withdraw your suit and have the same dismissed. 

“Assuring you of my best wishes, 1 l)eg to remain 
“Yours vers" truly 

“H. D. EICHELBERGER. 

H. D. E./M. L.'’ 


Said letter was objected to and iejecte«l as follows: 

“Mr. Wright: We object to it as a self-serving declaration of one 
of the defendants made three vears after the transaction. 

“Mr. Easby-Smith: We otter it in direct contradiction of this 
testimony. The question was, as the stenographer re('orded, ‘Did 
you ever hear it from anybody else.' 

“The answer was ‘From nobody else,’ and 1 otter this letter, and 
only on my cross examination and exhibition of this letter did he 
(jualify this statement. 1 offer this letter. 

“Mr. Wright: It is ])erfeetly manifest it does not contra- 
oi") diet the witness, and if it did so, it is not on a material point. 

“The Court: The letter, of course, is only admissible to 
([ualify Mr. McNeill’s testimony, and Mr. McNeill has already quali¬ 
fied or corrected his testimony. The letter, of course, is not otherwise 
admissible. 

“Mr. Easbv-Smith: And Your Honor will allow me an excep¬ 
tion?” 

“The Court: Yes.” 


Defendant Sands thereupon rested. 

Counsel for defendant Sands thereupon renewed on the whole 
evidence the motion to direct a verdict for defendant Sands, which 
motion was overruled by the Court, the Court declining to hear ar¬ 
gument on the same; to which ruling counsel for defendant Sands 
then and there duly excepted, which exception was then and there 
allowed. 

Whereupon Counsel for defendant Sands submitted the follow¬ 
ing prayer for instructions to the jury: 


‘"DefeinJaut Samis' Profier far Instruction. 


“You are instructed that you cannot find a verdict against the 
defendant Sands in any amount unless you find by a preponderamce 
of the evidence that the said defendant Sands did in fact employ 
the plaintiff to render legal sendees as set out in the declaration 
and bill of particulars and unless you further find from the evidence 
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that the plaintiff did in fact render such legal services for and on 
behalf of said defendant Sands.’’ 

To which ])rayer for instruction counsel for plaintiff' objected as 
follow’s: “1 object, of course, to this attempted qualiffcation, tlu* 
words ‘legal services,’ because if a man ha])pens to be a lawyer and 
renders services, his compensation is not limited to any indeffnite, 
indescribable services such as may be called legal.” 

Which objection was sustained by the court whicli ruled that tlu* 
word “legal” where it occurred twice in said lU’aycr for instruction 
should be stricken out, and granted the prayer for instruction as so 
modified; to which ruling an exception of the defendant Sands was 
then and there dulv allowed and entered bv the court on its minutes. 

t/ c 

After argument to the jury by counsel for the plaintiff and 
ot) for the defendant Sands the court charged the jury as follows: 

“Gentlemen of the jury, as 1 think has been made sufficiently 
cleiU* to vou bv the discussions of counsel in this case, vou under- 
stand that this is an action brought by the ])laintiff‘, Kobert H. Mc¬ 
Neill against the two defendants, Oliver J. Sands and Harry D. 
Eichelberger. It is an action brought in which Mr. McNeill, the 
])laintiff‘, claims that he was em]fioyed hy the defendants to render 
certain scnices, that he did render those services, and that those 
services were reasonably worth the amount that he has sued for, 
that is, $25,510. 

“It is unfortunate that we have not had the advantage of what 
the defendant Eichelberger might have testified to if he had taken 
the stand. He is not here, was not here, exeepting in his capacity 
as defendant called u])on to answer the claim that the jdaintiff 
McNeill makes against him, as well as against Mr. Sands. 

“Now, what is the claim. Mr. McNeill alleg(*s in his declaration, 
this paper, which is amplified by what we call a bill of particulars, 
subsequently furnished by Mr. McNeill, and which is to be con¬ 
sidered as a ])art of his claim—and I do not think 1 need warn you 
that a claim is not evidence; a claiin is an assertion mmle in a ])ro- 
ceeding, a judicial proceeding, which if siqiported by evidence 
justifies a claim being given judicial recognition by those charge<l 
with the duty of investigating, you the triers of fact, the ])residing 
justice a justice. Now, what is the claim? As stated in his 
declaration originally, he says that on or about the 15th of Jan¬ 
uary, 1914, the defendant Sands and Eichelherger employed plaintiff 
in and about the acquisition by defendants for themselves and other 
persons, to the plaintiff unknown, of certain real estate situated in 
the District, described, identified. That in pursuance of that em¬ 
ployment the plaintiff’ rendered to the defendant services of great 
value, including numerous consultations, the giving of professional 
advice, professional advice meaning in this case, I take it, advice as 
a lawyer,—because he has begun his declaration by calling atten¬ 
tion to the fact that he is an attorney at law, qualified to practice 
and practicing law in the District of Columbia, and was at all times 
thereafter mentioned—that in pursuance of such employment plain¬ 
tiff rendered defendants service of great value, including numerous 
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consultations, including professional advice, and the actual purchase 
by plaintiff for and on behalf of the defendants of the property 
aforesaid, for the sum of $847,000, which services, says plaintiff, 
are well and reasonably worth the sum of $25,410., for which he 
brings suit. 

'‘Now, as 1 stated to you, later Mr. McNeill furnished what we 
call a bill of particulai’s, ami)lifying his claim. I call your atten¬ 
tion to one or two of the statements in the bill of particulars, and 
both papei-s you will be permitted to take into the jury room with 
you to read if you should desire to do so, although 1 repeat again 
that the clainrset forth in this declaration, and the bill of par¬ 
ticulars, is not evidence. It is simply what Mr. McNeill undertakes 
to say is his cause of action against the defendants for which he 
has brought this suit. 

“In the bill of ])articulai‘s Mr. McNeill has gone further. He 
states, first, that on, to wit, January 21, 1914, and on various dates 
prior and subsequent thereto, he aided the defendants at their re¬ 
quest in working out plans and arrangements for organizing a syndi¬ 
cate to buy the Arlington Hotel j)roperty, described, and in keeping 
with said arrangements and plans he attended sale on site of the 
property and bid in the property for defendants for 8850,000. That 
as appejirs from the evidence in the case, which is not contradicted, 
with reference to the first, and what turned out to be aii abortive 
sale, there is evidence tending to show that this property was adver¬ 
tised for sale under the provisions of a deed of trust for securing a 
mortgage upon the property held, I think, by the Equitable Life 
Assurance Co., if I remember the testimony correctly, in New York; 

that there had been a defavdt on that mortgage, and the 
57 trustees under the deed of trust, had, in accordance with its 
[)rovisions, proceeded to advertise it, ami on this day under¬ 
took to make a sale. 

“There is evidence tending to show, and as I recall not contra¬ 
dicted, that Mr. McNeill appearing there bid upon the property, 
and it was knocked down to him for the sum of $850,000. But 
that sale was not consummated. 

“There is evidence tending to show that whoever McNeill was 
acting for on that occasion was not prepared with the required 
deposit demanded by the terms of sale. If T remember the testimony 
correctly, that deposit was required to be $50,000. The sale there¬ 
fore proved, as I have said, abortive, and a resale was then advertised 
to take place a few days later by the trustees under the deed of trust 
securing the Equitable Life Assurance Company on this mortgage. 

“Second, Mr. McNeill says that on to wit, said date of January 
29th, 1914, which is the date of the first sale advertised, and on the 
following day, after the sale was concluded, difficulty arose as to 
providing the cash deposit of $50,000, as well as the other money 
required to close the purchase, and that he aided in the effort to 
induce certain pereons who had knowledge of the transaction to 
co-operate therein, keeping the defendants fully advised. And he 
then, states “Some of the said persons were Hawes and Rountree 
of Richmond, Va.’^ 
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“Third, that subsequent to said sale, on, to wit, the 4th day of 
February, at the request of a telegram of the defendant Sands from 
New York City, he undertook to secure an agreement with Aldis 
B. Brown and hVederick Chapin, who were the trustees under this 
deed of trust securing this mortgage to the Equitable Assurance Co., 
whereby the terms of the hid made by him for the defendants on 
January 2J)th, 1914, might be eom])lied with, notwithstanding the 
failure to comply with tlic terms of the sale on the said date. 

“That after much effort and being unable to secure such agree¬ 
ment, plaintiff’ so advised the defendants, on February 4th, 1914. 

“That thereafter, upon l>eing so advised, they, the defendants, 
were enabled to and did negotiate a new syndicate agreement, in 
which were included some of the persons first interested, as well as 
some new members. 

“That promj)tly thereafter, on, to wit, February 5, 1914, said 
defendants returned to Washington with a view of bidding upon 
and becoming i)urchiisei’s of said property at tlie public sale adver¬ 
tised to occur on the 5th of February, 1914. That on arriving in 
Washington they immediately sent for plaintitf to meet them at the 
Powhatan Hotel for a conference on the said proposed purchase. 
That said conference was duly held at said hotel, at which time the 
entire transaction was gone over, and that at that conference plain¬ 
tiff’s views were sought as to the whole situation. 

“That following the conference at the Powhatan Hotel plaintiff* 
was authorized to attend such sale as the representative of the de¬ 
fendants, and was authorized to bid for such property and given 
in charge the sum of $50,000 to be delivered to the trustees or agents, 
the auctioneer, if the defendants should be successful bidders. 

“He attended the sale with the defendants, advised with them 
constantly until the bidding wa.*^ closed. That the plaintiff did the 
bidding fur the defendants and was (he successful bidder for the 
property, at a price of $847,000. 

“That subsequently, on said day, plaintiff aided the said de¬ 
fendants in closing the details of the said purchase at the office of 
Aldis B. Brown and subsequently in the conveyance of the property 
to them and their assigns. 

“Now I have spent a little more time than is my custom, gentle¬ 
men of the jury, in undertaking to point out to you and 
58 explain to you the claim Mr. McNeill is making here against 
the defendants. 

“The defendantvS—or, 1 should say, the defendant Sands, because, 
as I have already reminded you, we have not had the advantage of 
Mr. Eichelberger’s contentions in this matter, he has not seen fit to 
appear here to meet the issue that has been presented by this bill, 
so that the defense, the actual defense that is undertaken, is a de¬ 
fense by Mr. Sands—the defendant Mr. Sands makes what defense, 
what is his defense. 

“He says, first, that he never at any time under any circumstances 
employed Mr. McNeill to render the services alleged by McNeill, 
or any other service. He claims that his whole connection with 
the case up to and including the second sale of the property—and 
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at tills sale there aj)i)eai*s to have been a coni])liaiice with the terms— 
was simply tliat ol* one who wanted to help his co-defendant 
Ihchelhergcr, and, incidental to that, to perhaps aid his bank in 
assuring to it payment of indebtedness that Lichelberger is said to 
have been owinj; the hank for advances made by it, and as 1 remem¬ 
ber the testimony, advances made to said Eichelberger as a contractor, 
for excavating the site of the old Arlinj»;ton Hotel jiroperty, that 
is the subject matter of these transactions between the parties. And 
Mr. Sands has taken the stand here and .^iveii to you his testimony 
and his connection in the matter. 

“Now, 1 am not ^ioinn to comment n|)on the testimony beyond 
what 1 hav(‘ done in the way of callinji, attention to the evidence. 

“Fii-st, let me say aj^ain that Mr. McNeill, the plaintiff, is only 
enlithed to recover under the claims he has made here upon his 
producing evidence, or upon the evidence in the case satisfying you 
gentlemen, by a preponderance of evidence in the ca.se, fii*st, that 
his claim of employment by the defendants is well founded, and 
that by being so employed he rendered the services which he says 
he was em[)toyed to render, and that those services are reasonably 
worth the sum of money for which he has brought his action against 
Messrs. Sands and Kichelberger. 

“There is much conflict in the testimony here, and indeed if there 
was not conflict in the testimony there would be little or nothing 
for twelve citizens to do in pa.Svsing upon evidence in a case. 

“It is rather the rule that where there are two or more litigants 
in a case, one asserting one thing and the other something different, 
there is apt to be a conflict and contradiction in the testimony, and 
it is for twelve men in the .jury box like yourselves to weigh that 
testimony and reach if you can a conclusion upon it as to what 
the truth of the matter is. That is what you are here for. What 
is the truth of this matter? Is the truth with Mr. McNeill or is it 
with Mr. Sands, the defendant here? 

“Was Mr. McNeill emidoyed by Mr. Sands and Mr. Eichelberuer 
to render the specific services wliich he alleges in his declaration 
he was? If he was, then you have settled one important fact in 
the ca.^e, that is, that there is a co-relation established between the 
plaintiff McNeill on the one hand and these defendants on the other. 

“And then you make incpiir^’, if you please, did he render the 
services; and, if he rendered them, what are they worth? 

“There is no pretension here by Mr. McNeill that there had been 
any agreement between him and the defendant as to how much he, 
McNeill, .should receive for the services he said he was to render 


under the emjdoyment which he says took place. 

“There has been some evidence on behalf of Mr. McNeill, and 
some on behalf of the defendants, as to what those services were 
reiLo a y oith. it r ^ ou to say, gentlemen, on that evidence, 
what they were worth, if you find that Mr. McNeill is entitled to 
anything, when you weigh all the other evidence in the case. But 
it is for you to say what those services are reasonably worth from 
the evidence submitted to you. 
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“I have granted a prayer at the instance of the defendant and 
counsel has read it, but I suppose my duty requires that I 
59 should also read it to you. 

“ ‘You are instructed you cannot iind a verdict against the 
defendant Sands in any amount unless you find by a preponder¬ 
ance of evidence that the said defendant Sands did in fact employ 
the plaintiff to render services as set out in the declaration and bill 
of particulars, and unless you further find from the evidence that 
the plaintiff did in fact, render such services for and on behalf of 
said defendant Sands.’ ” 

“The issues in the case really are simple. Was there any employ¬ 
ment to render services of a specified character? Were those services 
rendered? What are they reasonably worth? 

“If Mr. Sands did not employ Mr. McNeill as Mr. McNeill claims 
he did, that ends the case so far as Mr. Sands is concerned. You 
heard the evidence and you remember that your duty here requires 
you to [lass judgment on the fact as to both of these defendants. 
It does not follow—I am not indicating now which vour course 
should be from the evidence—it is for you to say whether or not 
the evidence satisfies you that there should he a verdict as against 
one and not against the other of the defendants, and if so, which 
one, and if so, and only one, for how much. All of those are mat¬ 
ters for vour determination from the evidence here. 

ft/ 

“Mr. McNeill comes to this court asserting these claims against 
the defendant here. Doing so, the luirden of proof rests iqion him, 
to satisfy you by a preponderance of evidence in the case that his 
claim is well founded in fact, as if in fact it is well founded it would 
he well founded in law. 

“It is for you to say whether he has so satislied you by that test, 
by a preponderance of evidence in the case. 

“I do not think there is anything more, gentlemen of the jury, 
that I can say to you.” 


At the conclusion of the said charge counsel for plaintiff verbally 
requested the court further to charge the jury as follows: 

“Mr. Wright: I request that your honor will give the jury in a 
little more detail the legal signiticance of the word “employ,” which 
the court has frequently use<l in its instruction. T therefore ask 
the court to charge the jury in substance this: that when one man 
]>rocures another to perform services that are usually paid for, that 
the law mises up a contract of employment from those facts, and 
there need not he any express words of employment.” 

Whereupon, in respf)nse to said request, the court further charged 
the jury as follows: 

“The Court: I have probably not said that in so many words, but 
I have said to you, and I repeat to you, that under this claim that 
is made here it was not necessary for McNeill to show that at a given 
time and given moment Mr. Sands or Mr. Eichelberger, either one 
or both of them, said to him (McNeill), “Now we employ you to 
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r6ndGr services of tliis charncter.’ Tf under the relations, whatever 
they were, you should find from the evidence, between the plain¬ 
tiff and these defendants, the plaintiff did in fact render services 
to the defendants which they accepted, then the law implies ^ 
obligation on the part of the defendant to pay to the plaintiff 
rendering such services what they may reasonablj^ be worth. 

Whereupon counsel for the respective parties announced as follows: 

% 

“Mr. Wright: The plaintiff has no exceptions. 

“Mr. Easby-Smith: I have no exception except as to the 
00 last portion of your honor’s charge which was delivered at 
Judge Wright’s "request. T except to that.” 

Which exception was then and there duly allowed. 

Attorneys for the parties desiring certain parts of the testimony 
reduced to the exact words of the witness and desiring other portions 
of the record reduced to the exact language, and the court approving 
thereof, the same is allowed. 

Each of the separate and several exceptions taken by counsel for 
the defendant Sands as hereinbefore set forth were so taken by said 
counsel then and there before the jur}^ retired, and each of said 
exceptions was then and there separately and severally entered upon 
the minutes of the Justice presiding at the trial, and counsel for the 
defendant then and there prayed the court and now prays the court 
to sign and seal this, his bill of exceptions, in which are accurately 
set forth said exceptions and the substance of all the evidence given 
at the trial, and at the request of said counsel the same is accordingly 
signed and sealed and made a part of the record in this cause, now 
for then, this 7th day of October, 1921. 

F. L. SIDDONS, 

Justice. 

Settled by consent. 

WRIGHT, 

For Prff. 
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Law Offices of James S. Easby-Smith and Ralph B. Fleharty, Wood¬ 
ward Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3748. Oliver J. Sands, appellant, vs. Robert H. McNeill. Court of 
Appeals, District of Columbia. Filed Nov. 15, 1921. Henry W. 
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IN THE 


Court ot lUppealo^Btotnct of Columbia 


October Term, 1921. 


Number 3748. 


Oliver J. Sands, Appellant, 
vs, 

Robert H. McNeill, Appellee, 


BRIEF FOR APPELLANT. 


1 . 

STATEMENT OF THE CASE. 

1. The Pleadings. 

This is an appeal by Oliver J. Sands, one of the two 
defendants below (hereinafter called ‘‘the defendant 
Sands”) from a judgment of the Supreme Court of 
the District of Columbia against both defendants on 
a verdict of $5,000 in favor of the appellee Robert H. 
McNeill (hereinafter called “the plaintiff”) in an ac- 
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tion of assumpsit for professional services as a lawyer 
claimed to have been rendered by the plaintiff to the de¬ 
fendant Sands and bis co-defendant Harry D. Eicbel- 
berger under a contract of employment by the defend¬ 
ants and other persons unknown to plaintiff in and 
about the acquisition of the old Arlington Hotel site. 

The very brief declaration in one count, sounding in 
assumpit, was filed January 12, 1917, and alleges in 
substance as follows (Rec., pp. 1-2); 

1. That plaintiff is a duly qualified and commis¬ 
sioned attorney at law practicing in the District of 
Columbia. 

2. That on or abount January 15, 1914, ‘‘defendants 
employed plaintiff in and about the acquisition by de¬ 
fendants, for themselves and other persons, to the 
plaintiff unknown/^ of real estate in the District of 
Columbia known as the Arlington Hotel. 

3. That in pursuance of said emplo^nnent “plaintiff 

rendered to defendants services of great value, includ¬ 
ing numerous consultations, the giving of professional 
advice * * * to defendants, and the actuM pur¬ 

chase by plaintiff for defendants’’ of the property for 
$847,000. 

4. That said services are reasonably worth $25,410, 
for which plaintiff sues. 

It is to be noted that the sum sued for is 3 per cent 
of the purchase price, and that the plaintiff testified 
(Reo., p. 18) that 3 per cent was the maximum real 
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estate commission ‘‘on transactions of this sort in 
1914 .’^ 

There were no common counts in the declaration nor 
a bill of particulars attached. 

The defendant Sands being a non-resident was not 
served with process until May 15, 1917, and promptly 
filed his motion to require the plaintiff to file a bill of 
particulars in amplification of his declaration setting 
forth (Rec., p. 2): 

1. The terms of the agreement of employment, and 
whether in whole or part in writing, and if so, a copy 
of the writing. 

2. The nature of the services contemplated, under 
the agreement, to be rendered. 

3. A detailed statement of the items of service and 
their character. 

4. A detailed statement of the items making up the 
sum of $25,410 sued for. 

The court below on March 1, 1918, granted this mo¬ 
tion as made and “ordered that the plaintiff file a bill 
of particulars in compliance with said motion, within 
ten days.’’ (Rec., p. 3.) 

May 7,1918, plaintiff filed a bill of particulars (Rec., 
pp. 3-4) in four numbered paragraphs setting out, in 
substance: 

1. On January 20, 1914, and prior and subsequent 
thereto, he “aided the defendants, at their request, in 
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working out plans and arrangements for organizing 
a syndicate to buy the Arlington Hotel property; and 
on January 29, 1914, ‘‘in keeping with said plans and 
arrangements’^ he attended the sale and “bid in the 
property for defendants^* for $850,000. 

2. On said January 29 and the following day, after 
the sale was concluded,** difficulty arose as to provid¬ 
ing the $50,000 cash deposit and the remainder of 
purchase money, and plaintiff “aided in the effort to 
induce certain persons who had knowledge of the 
transaction to co-operate therein, keeping the defend¬ 
ants fully advised. Some of said persons were A. L. 
Hawes and Henry Rountree, of Richmond, Virginia.” 

3. That on February 4th, 1914, at the telegraphic 
request of defendant Sands “I undertook to secure an 
agreement vdth” Brown and Chapin, trustees, where¬ 
by the terms of the bid of January 29th, might be com¬ 
plied with. “After much effort, and being unable to 
secure such agreement plaintiff so advised the defend¬ 
ants on February 4, 1914; that thereafter, upon being 
so advised, they were enabled to and did negotiate a 
new syndicate agreement, in which were included some 
persons first interested, as well as some new mem¬ 
bers.” On February 5th defendants came to Wash¬ 
ington to bid at the sale advertised for that day and 
sent for plaintiff who met and conferred with them; at 
which conference the entire transaction was discussed, 
“and plaintiff’s views and advice sought as to the 
whole business and legal situation.” 

4. That folloAving the conference plaintiff was au¬ 
thorized and instructed to attend said sale as repre- 
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sentative of defendants and to bid, “and give in 
charge the sum of $50,000 to be delivered to the Trus¬ 
tees. ^ ^ That plaintiff attended the sale mth defendants, 
“advising and counselling them constantly until the 
bidding was closed;’^ bid for the defendants and was 
successful bidder at $847,000 and as agent of defend¬ 
ants paid Brown and Chapin, Trustees, $50,000 and 
subsequently on the same day “aided the defendants 
in closing the legal details of said purchase * * * 

resulting in the subsequent conveyance of said prop¬ 
erty to them or their assigns.’’ 

It being manifest that the bill of particulars did not 
comply with the previous order of the court below de¬ 
fendant Sands filed his motion for a more complete bill 
in compliance with the order (Rec., p. 5); but the court 
overruled the motion (Rec., p. 5), which ruling is as¬ 
signed as error (Rec., pp. 8-9, Assignment 9). 

The declaration, as amplified by the bill of particu¬ 
lars, being in general assumpsit the defendant Sands 
pleaded the general issues of non assumpsit and nil 
dehet (Rec., p. 5) upon which the plaintiff joined 
issue (Rec., p. 6). 

As to the defendant Eichelberger, after the return 
“not found” of the original process issued January 
12, 1914, no alias process was issued until February 
16, 1921, on which date it was served (Rec., p. 10); 
and on March 10, 1921, he also pleaded nil dehet and 
non assumpsit (Rec., p. 6), but on April 29, 1921, on 
the eve of trial, his attorneys were permitted by the 
court below to withdraw their appearance (Rec., p. 7); 
and he did not appear at the trial either in proper per¬ 
son or by counsel (Rec., top p. 13). 
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2. The Trial. 

The case was tried before a jury May 2-4, 1921. 

During the production of evidence defendant Sands 
noted exceptions to the rulings of the court in admit¬ 
ting or refusing to admit or in refusing to strike out 
evidence which rulings are severally assigned as error 
(Kec., p. 8, Assignments 1, 2, 4). 

At the conclusion of the plaintiff’s case in chief de¬ 
fendant Sands moved the court below ‘‘to direct a ver¬ 
dict for defendant Sands on the ground of variance 
between the pleadings and the proof; in that the decla¬ 
ration alleged an obligation on the part of the defend¬ 
ants Sands and Eichelberger whereas the proof dis¬ 
closed that there were two partnerships, one interested 
in the first sale and the other interested in the second 
sale and that plaintiff sued only two of a larger part¬ 
nership in each case; also on the ground of non-joinder 
because plaintiff’s testimony shows that he was acting 
for other persons than the two defendants and that 
these other persons were liable jointly with the two 
defendants, if at all; and also on the ground that the 
plaintiff’s testimony utterly failed to show any em¬ 
ployment of plaintiff by defendant Sands or to show’ 
that the defendant Sands was a member of the part¬ 
nership” (Rec., p. 21). 

The court overruled this motion, to which defend¬ 
ant Sands excepted (Rec., p. 23), and the ruling is as¬ 
signed as error (Rec., p. 8, Assignment 3). 

The defendant Sands thereupon produced evidence 
which, however, did not in any respect supply any of 
the deficiencies of the plaintiff’s evidence; and at the 
conclusion of the case the defendant Sands (Rec., p. 
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42) “renewed on the whole evidence the motion to 
direct a verdict for the defendant Sands, which mo¬ 
tion was overruled by the court, the court declining to 
hear argument on the same’’ (Kec., p. 42), to which 
ruling exception was duly made and allowed and the 
ruling is assigned as error (Rec., p. 8, Assignment 5). 

The plaintiff submitted no prayers for instruction 
to the jury and the defendant Sands submitted one 
prayer as follows (Rec., p. 42): 

“You are instructed that you cannot find a ver¬ 
dict against the defendant Sands in any amount 
unless you find by a preponderance of the evi¬ 
dence that the said defendant Sands did in fact 
employ the plaintiff to render legal services as 
set out in the declaration and bill of particulars 
and unless you further find from the evidence that 
the plaintiff did in fact render such legal services 
for and on behalf of said defendant Sands.” 

Counsel for plaintiff objected to this prayer as fol¬ 
lows (Rec., p. 43): 

“I object, of course, to this attempted qualifi¬ 
cation, the words ‘legal services,’ because if a man 
happens to be a lawyer and renders services, liis 
compensation is not limited to any indefinite, in¬ 
describable services such as may be called legal.” 

(The plaintiff having in his declaration and bill of 
particulars set out his professional character as a 
lawyer and the professional and legal services claimed 
to have been rendered to the defendant Sands, testified 
at the beginning of his testimony (Rec., p. 13) that he 
was a lawyer by profession. He had further testified 
(bottom p. 17-top p. 18) that he had made a special 
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study of and was experienced in organizing large 
financial enterprises; and that in his opinion the rea¬ 
sonable value of the services rendered by him is 3 per 
cent of the purchase price of the property). 

The court sustained the objection of plaintiff to the 
prayer of the defendant Sands and modified the 
prayer by striking out the word “legaP’ where it oc¬ 
curred twice in said prayer and then granted the 
prayer as so modified, to which rulings d"^fendant 
Sands objected (Rec., p. 43) and the rulings are as¬ 
signed as error (Rec., p. 8, Assignments 6 and 7). 

The court below then charged the jury, at the con¬ 
clusion of which counsel for plaintiff verbally re¬ 
quested the court to charge the jury in more detail con¬ 
cerning the legal significance of the word ‘^employ” 
and to charge the jury in substance “that when one 
man procures another to perform services that are 
usually paid for, that the law raises up a contract of 
employment from those facts, and there need not be 
any express words of employment^’ (Rec., p. 47). 

In response to which the court further charged the 
jury as follows (Rec., pp. 47-48): 

“The Court: I have probably not said that in 
so many words, but I have said to you, and I re¬ 
peat to you, that under this claim that is made 
here it w^as not necessary for McNeill to show that 
at a given time and given moment Mr. Sands and 
Mr. Eichelberger, either one or both of them, said 
to him (McNeill), ‘Now we employ you to render 
services of this character.’ If under the relations, 
whatever they were, you should find from the evi¬ 
dence, between the plaintiff and these defendants, 
the plaintiff did in fact render services to the de¬ 
fendants which they accepted, then the law im- 
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plies an obligation on the part of the defendant to 
pay to the plaintiff rendering such services what 
they may reasonably be worth/’ 

The defendant Sands thereupon excepted to the last 
quoted charge (Rec., p. 48) which is assigned as error 
(Rec., p. 8, Assignment 8). 

Trial resulted in a verdict of $5,000 for plaintiff, 
upon which, after motion for new trial overruled, judg¬ 
ment was entered (Rec., p. 7) from which this appeal 
is prosecuted. 

3. The Facts. 

The following statement is based on the evidence 
adduced by the plaintiff. 

The facts involved occurred early in the year 1914 
and grew out of a change of ownership of the old Ar¬ 
lington Hotel site. At that time the hotel building had 
been demolished and a great hole in the ground marked 
the site of the once famous hostelry. The owners of 
the property had met with financial reverses, a re¬ 
ceiver had been appointed and the property was about 
to be sold under a deed of trust securing, with accumu¬ 
lated interest, about $845,000 (Rec., p. 17). 

The defendant, Harry D. Eichelberger, a resident 
of Virginia, had contracted to do and had done the 
excavation work on this site, and the American Na¬ 
tional Bank of Richmond, Va., of which the defendant 
Sands was and still is president, had loaned him $18,- 
000. Eichelberger had been a customer of the bank 
and was a personal friend of many years standing of 
its president, his co-defendant Sands. 

The plaintiff McNeill, a lawyer by profession, has 
known the defedant Sands for ten or eleven years and 
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the defendant Eichelberger for a few months longer 
(Rec., p. 13), and had been Eichelberger’s attorney 
for a couple of years before 1914, having represented 
Eichelberger whenever the latter needed him up to 
the time of the purchase of the property (Rec., p. 19). 

Plaintiff McNeill went to Richmond in January, 
1914, being at the time Eichelberger’s attorney, his 
purpose being to protect Eichelberger, to get a bid for 
the property and to get people who would be friendly 
to Eichelberger to go into it to save Eichelberger (Mc¬ 
Neill, Rec., p. 20); and shortly prior to the first sale 
of the Arlington property McNeill and Eichelberger 
went to Sands ^ office, it being known to all three that 
the property was about to be sold. He and Eichel¬ 
berger both argued wdth Sands that the sale of the 
property was a great opportunity to make money, and 
both he and Eichelberger expressed the wish that 
Sands would get some of his friends to attend the sale 
and buy the property. Sands told them he was much 
interested and would talk it over further with Eichel¬ 
berger and other men in the bank; that the bank had a 
large debt against Eichelberger on account of loans 
made for the excavation of the property, and the bank 
was interested to see that Eichelberger or some 
friendly interest got the property so they could save 
their money. This was all of that conversation (Mc¬ 
Neill, Rec., p. 13). McNeill’s account of this conver¬ 
sation is contradicated by the defendant Sands in some 
respects not material to the issues herein. 

On January 29, 1914, there was an abortive sale of 
the property. McNeill, together with the defendant 
Eichelberger and Messrs. Rountree, Hawes and Har¬ 
wood, all of Richmond, attended the sale and McNeill, 
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without any authority from anybody, far as the 
record discloses, bid $850,000 on the property in the 
name of D. Eichelberger and Associates, and 
his bid was accepted and the auctioneer called for the 
deposit of $50,000. McNeill requested Eichelberger 
and the other gentlemen to produce the $50,000, which 
was not forthcoming. They returned to the hotel, and 
Rountree called the defendant Sands on the telephone 
at Richmond, and after Rountree and Hawes talked to 
the defendant Sands the plaintiff also talked to him, 
told him what had happened, whereupon the defendant 
Sands, according to McNeill’s testimony, stated ‘‘we 
are willing to do everything at this end that is neces¬ 
sary and you can tell the fellows so” (Rec., p. 13). 
The defendant Sands also, according to the testimony 
of plaintiff McNeill, said to McNeill in this conversa¬ 
tion over the telephone, that: “He had promised the 
gentlemen who had talked to him .over the phone if 
they would go on with the deal he would do everything 
possible through the bank to provide the necessary 
money. ’ ’ 

McNeill testified that the defendant Sands gave no 
further instructions “except to say to the men that 
he was willing to do everything at his end that was 
possible to carry the deal through.” (Rec., p. 14.) 

After the telephone conversation with Sands plain¬ 
tiff protested to the gentlemen from Richmond and to 
Eichelberger at the failure to carry the deal through, 
but did nothing else concerning the deal until Febru¬ 
ary 4th, the day prior to the second sale (which oc¬ 
curred on February 5, 1914), when plaintiff received 
a telegram from defendant Sands, which is lost. (Rec., 
p. 14.) 

The telegram referred to, produced by the defen- 
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dant Sands when called to the stand as a witness for 
the plaintiff, was sent from New York on February 4, 
1914, and received by McNeill on the same day, and is 
as follows: 

‘‘Wire me care American Bankers Association 
early tomorrow if Arlington sale will be confirmed 
if I make cash payment tomorrow. 0. J. Sands.’’ 
(Rec., p. 14.) 

The circumstances under which the telegram was 
sent (as testified to by the defendant Sands while on 
the stand as the plaintiff’s witness) are that Eichel- 
berger had interested Mr. Winston in the purchase of 
the property, and Winston, being doubtful as to 
whether the property could be purchased at the price 
originally bid, asked Eichelberger to ascertain whether 
the original sale might not be confirmed, and defen¬ 
dant Sands being in New York on other business, not 
interested in any way in the matter, but being a friend 
of all the parties, was requested by Eichelberger to 
see Winston and tell the latter what defendant Sands 
knew about the property and its prospective value, 
and that at Eichelberger’s instance and request the 
defendant Sands sent the foregoing telegram to plain¬ 
tiff. Winston, a contractor of large means, who be¬ 
came the purchaser of the property, is a friend of 
Eichelberger, has interests in Richmond and offices 
in New York and Richmond, and with his brother com¬ 
poses the firm of Winston & Company. Defendant 
* Sands had several conferences with the Winstons 
about taking over the Arlington property, but had no 
agreement that he should have any interest in the 
profit. He did not have an interest in the property 
originally, but afterwards got one-eighth interest in 
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the common stock ‘ ‘ or possible profit arising from the 
transaction’’ which he obtained, not for any cash put 
up by him but for services rendered for a number of 
years as secretary of the company. Neither at the 
time of the first or second sale did defendant Sands 
have any interest with the Winstons or any of the per¬ 
sons interested, and at the time of the purchase on 
February 5, 1914, when in Washington, he had no in¬ 
terest whatever in the property or its purchase; but 
subsequently the purchasers formed a corporation and 
in consideration of his acting as secretary they con¬ 
veyed to him one-eighth of the stock of the company. 
(Defendant Sands’ testimony as a witness for plain- 
titf. Rec., pp. 14-15.) 

Plaintiff thereupon further testified, over the ob¬ 
jection of the defendant Sands, to be hereinafter dis¬ 
cussed, that after receiving the telegram he sought 
Mr. Brown, trustee, presented the telegram, telling 
Brown who Sands was and that he, plaintiff, was very 
anxious to have the sale approved, that ‘Hhese people” 
were able to go through with it, and argued with Brown 
against a new sale and told him he wished the first sale 
might be accepted. Mr. Brown declined to reopen the 
sale and plaintiff thereupon sought out Mr. Chapin, the 
other trustee, to whom he made the same argument, 
but Chapin agreed with Brown and declined to reopen 
the sale, and plaintiff thereupon replied to the defen¬ 
dant Sands’ telegram as follows; 

‘‘Trustees refuse to close on former bid. It 
might be possible to prevent sale on fifth by in¬ 
junction but this is doubtful. Some talk of other 
bidders but nothing definite.” (Rec., p. 16.) 
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The next morning, February 5, 1914, plaintiff saw 
defendants Eichelberger and Sands at the Powhatan 
Hotel in Washington, where he was met by Eichelber¬ 
ger, and talked with Eichelberger and Sands and alone 
with Sands, who was eating his breakfast. Plaintiff 
explained to Sands why the first sale did not go 
through and Sands spoke of meetino: Eichelberger 
and Winston in New York “and about their having 
agreed to come to Washington and bid the property 
in, and wanted witness to act for them.’’ Plaintiff as¬ 
certained that Sands had the certified check and ad¬ 
vised Sands to bid deliberately and told Sands the 
Equitable mortgage amounted to $845,000; whereupon 
Sands authorized witness to bid $1,000 higher than 
the Equitable mortgage. Sands told plaintiff 
that he knew all about the property “and was very 
anxious to see it bought by people who would develop 
it.” (McNeill, Rec., p. 17.) 

Plaintiff learned about the Winstons being inter¬ 
ested in the purchase on morning of the conversation 
with Sands at the Powhatan, in which conversation, 
according to plaintiff’s testimony. Sands told him 
that he. Sands, was there representing the Winstons 
and that they were to buy the property, and that Sands 
announced the name as “0. J. Sands, and Associates,” 
or, “O. J. Sands, Agent,” plaintiff not being sure 
which. (McNeill, Rec., pp. 18-19.) 

Subsequent to this conversation at the Powhatan 
Hotel, and during the forenoon, the plaintiff, together 
mth the defendants Eichelberger and Sands (the latter 
being attended by Mr. Emmett Seaton, a Richmond 
lawyer now dead), attended the sale where the first 
bid was $846,000 by the Equitable Life Company, 
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whereupon the plaintiff bid $847,000. His bid was 
accepted and he handed the auctioneer a certified check 
for $50,000, which he had gotten from the defendant 
Sands at the hotel. Sands telling the auctioneer to 
record as the buyer “0. J. Sands and Associates,’’ or 
‘‘O. J. Sands, Agent,” plaintiff is not sure which. 
(Rec., p. 17.) 

Plaintiff and both defendants and Seaton thereupon 
proceeded to the office of the trustee, Mr. Brown, where 
the settlement was discussed. Plaintiff was present 
when the receipt for $50,000 was prepared, but did not 
remember who dictated it. Plaintiff testified that 
Seaton was there representing Sands and that he 
thinks the receipt read, “0. J. Sands, Agent.” (Rec., 
p. 19.) 

Plaintiff did nothing further in the matter, learning 
the day after the sale that Charles A. Douglas had 
been given charge of examining the title, etc. (Rec., 

p. 20.) 

The plaintiff testified that all he knew about the per¬ 
sonnel of the so-called first syndicate was that when 
he attended the sale on January 29, accompanied by 
Eichelberger and others, including Hawes, Rountree 
and Harwood, Eichelberger said that he, together with 
Harwood, Rountree and Hawes, had all come at the re¬ 
quest of the defendant Sands. Asked who organized 
that first syndicate and what the plaintiff did towards 
organizing it, plaintiff testified that he did nothing 
except what he had testified to, that is, that he had con¬ 
ferred with. Sands and Eichelberger in Richmond and 
urged the desirability of the property as a purchase. 
(McNeill, Rec., p. 18.) 

Plaintiff also testified that there was a change in the 
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personnel of the syndicate between January 29 and 
February 5; that he did not know on February 5 who 
formed the syndicate ‘^beyond that Sands said the 
Winstons were interested in it. He learned afterwards 
that the syndicate was composed of the two Winstons 
and Brechaud and Eichelberger and Sands. Plaintiff 
learned about the Winstons being so interested on the 
morning of the conversation at the Powhatan.’^ Mc¬ 
Neill, Pec., p. 18.) 

That plaintiff knew as early as April 9, 1914, of the 
so-called second syndicate or partnership that pur¬ 
chased the property on February 5, 1914, appears 
from his letter of that date addressed to the defen¬ 
dant Sands as Secretary and Treasurer of the Arling¬ 
ton Corporation in which he sets forth his claim for 
services ‘‘rendered your syndicate and your corpora¬ 
tion.’^ (Rec., pp. 26, 28.) 

Plaintiff did nothing towards organizing the second 
syndicate (McNeill, Rec., p. 19). Counsel for plain¬ 
tiff announced that there was no claim for compensa¬ 
tion for services after the day of sale (Rec., p. 25). 

The foregoing statement contains the substance of 
all the evidence adduced by the plaintiff tending to 
support his claim of emplojunent by, or rendition of 
services to, the defendant Sands; and no evidence ad¬ 
duced by the defendant Sands tends to amplify it or 
to supply any of its deficiencies. 

II. 

ASSIGNMENT OF ERRORS. 

The court below erred: 

1. In admitting, over defendant Sands’ objection, 
and in refusing to strike out, on defendant Sands’ 
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motion, evidence at variance with plaintiff’s claim as 
set out in the declaration. (Rec., pp. 15, 16.) 

2. In sustaining plaintiff’s objection to cross-ex¬ 
amination by defendant Sands of the plaintiff con¬ 
cerning the contents of a letter testified by plaintiff to 
have been written by himself concerning the subject- 
matter of the case on trial. (Rec., p. 22.) 

3. In overruling defendant Sands’ motion made at 
the close of the plaintiff’s case in chief to direct a 
verdict for defendant Sands on the grounds of vari¬ 
ance between the pleadings and proof, non-joinder of 
necessary defendants and failure to prove employment 
of plaintiff by defendant Sands. (Rec., p. 21 and p. 
23.) 

4. In sustaining plaintiff’s objection to, and refus¬ 
ing to admit in evidence on behalf of defendant Sands, 
documentary evidence identified by the plaintiff as a 
witness and offered in evidence by defendant Sands in 
contradiction of the plaintiff as a witness. (Rec., pp. 
41-42.) 

5. In overruling the motion, renewed by the defen¬ 
dant Sands at the close of the testimony, and upon 
the whole evidence, to direct a verdict for the defen¬ 
dant Sands. (Rec., p. 42.) 

6. In sustaining plaintiff’s objection to, and refus¬ 
ing to grant, defendant Sands’ prayer for instruc¬ 
tion to the jury. (Rec., pp. 42-43.) 

7. In modifying the defendant Sands’ prayer for 
instruction to the jury. (Rec., p. 43.) 

8. In charging the jury, after the conclusion of the 
general charge and at the verbal request of plaintiff, 
as follows (Rec., pp. 47-48): 
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‘^I have probably not said that in so many 
words, but I have said to you, and I repeat to you, 
that under this claim that is made here it was not 
necessary for McNeill to show that at a given 
time and given moment Mr. Sands or Mr. hlichel- 
berger, either one or both of them, said to him 
(McNeill), ‘Now we employ you to render ser¬ 
vices of this character.’ If under the relations, 
whatever tliev were, vou should find from the evi- 
deuce, between the plaintiff and these defendants, 
the plaintiff did in fact render seiwices to the de¬ 
fendants which they accepted, then the law implies 
an obligation on the part of the defendant to pay 
to the plaintiff rendering such services what they 
may reasonably be worth.” 

9. In overruling motion of defendant Sands for fur¬ 
ther bill of particulars. (Rec., p. 5.) 

APPELLANT’S CONTENTIONS. 

The errors assigned Avill be treated under the fol¬ 
lowing six propositions: 

1. There is no sufficient evidence, either adduced by 
the plaintiff or appearing in the whole case, to sup¬ 
port the verdict and judgment. 

2. The evidence of the plaintiff discloses for the first 
time what did not appear in the pleadings, namely, a 
fatal nonjoinder, as defendants with Sands and Eich- 
elberger, of other persons alleged by the plaintiff in 
his declaration and bill of particulars to have been 
members of the same syndicates or partnerships and 
to have been unknown to plaintiff at the time of the 
filing of his declaration; but clearly appearing, by 
plaintiff’s own testimony, to have been known to him 
long prior thereto. 
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3. There is a fatal variance between the material 
allegations in the plaintitf^s declaration and bill of 
particulars and his proof. 

4. The court below erroneously admitted, over the 
defendant Sands ^ objection, and refused to strike out, 
on defendant Sands’ motion, evidence prejudicial to 
defendant Sands, clearh^ at variance with the allega¬ 
tions of the plaintitf contained in his declaration and 
bill of particulars; and otherwise ruled erroneously 
and in prejudice of the defendant Sands’ rights in the 
admission and rejection of testimony. 

5. The jury was erroneously instructed by the court 
below. 

6. The court below erroneously refused to require a 
further bill of particulars. 

III. 

ARGUMENT. 

1. No Evidence to Support Verdict and Judgment. 

There is no sufficient evidence, either adduced by the 
plaintiff or appearing in the whole case, to support the 
verdict and judgment. 

In considering this proposition it is necessary to re¬ 
state, briefly, all the material allegations and claims 
of plaintiff appearing in his declaration and bill of 
particulars. 

The declaration attempts to set out an express con¬ 
tract of employment and contains four material alle¬ 
gations : 

1. The plaintiff is a practicing attorney at law. 

2. Defendants employed plaintiff in and about the 
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acquisition of certain property by themselves and 
other persons to the plaintiff unknown. 

3. In pursuance of said employment plaintiff ren¬ 
dered to defendants valuable services, including nu¬ 
merous considtationSj giving of professioyial advice 
and actual purchase of property. 

4. Said services are reasonably worth $25,410. 

Upon motion of defendant Sands and order of court 

thereon plaintiff filed his bill of particulars. 

The bill of particulars became a part of the decla¬ 
ration, 

Finney v. Penna. Iron Works Co., 22 App. D. C., 
476,480.*^ 

By his bill of particulars the plaintiff ‘‘limited his 
claims and restricted his proof to the subject-matter 
therein specified.’’ 

Columbus V. Sheehy, 43 App. D. C., 462, 466; 

Decker v. Lightfoot, 44 App. D. C., 45, 48; 

King V. Rhodes, 47 App. D. C., 316, 319. 

All the material allegations of the bill of particu¬ 
lars relating to and stating the details of the plaintiff’s 
alleged employment by the defendants and of the al¬ 
leged services rendered to them are as follows; 

1. On January 20, 1914, and on various dates prior 
and subsequent thereto he aided defendants at their 
request in working out plans and arrangements for 
organizing a syndicate to buy the Arlington Hotel 
property. 

2. “In keeping with said arrangements” he attended 
sale January 29, 1914, and bid in the property. 

3. On January 29 and 30, 1914, he aided in the ef¬ 
fort to induce certain persons “to co-operate” in rais¬ 
ing the required deposit of $50,000, A. L. Hawes and 
Henry Rountree being some of said persons. 
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4. On February 4, 1914, at the telegraphic request 
of defendant Sands, he undertook to secure an agree¬ 
ment with trustees Brown and Chapin whereby the sale 
of January 29th might be concluded. 

5. He informed defendants February 4th of his un¬ 
successful efforts, and thereafter (not thereby) de¬ 
fendants “were enabled to and did negotiate a new 
syndicate agreement.’^ 

6. Being sent for hy them he conferred with defen¬ 
dants, February 5, 1914, and his views and advice 
were sought (by whom is not alleged). 

7. He was authorized and instructed (by whom is not 
alleged) to attend said sale as defendants^ represen¬ 
tative and to bid for property and did so attend and 
bid, “advising and counselling with them constantly 
until the bidding was closed.’’ 

8. He aided defendants in closing legal details of 
purchase (no request alleged). 

It is confidently submitted that an examination of 
the evidence of the plaintiff and of all the evidence in 
the case will demonstrate that it utterly fails to prove 
or tend to prove any of the plaintiff’s material allega¬ 
tions in relation to the defendant Sands; and that such 
examination will show: 

(a) There is no evidence tending to prove that the 
defendant Sands either expressly, as pleaded, or im¬ 
pliedly, as urged at the trial, employed the plaintiff, 
as claimed in the declaration and bill of particulars, to 
render services therein described or services of any 
character whatsoever. 

(b) There is no evidence tending to prove that the 
defendant Sands ever requested the plaintiff to render 
service to the defendant Sands as alleged in the dec¬ 
laration and bill of particulars. 
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(c) There is no evidence tending to prove that the 
plaintiff rendered to and for the defendant Sands the 
sei-vices as alleged in the declaration and bill of par¬ 
ticulars or any other services of any value or benefit to 
the defendant Sands. 

(d) There is no evidence tending to prove that the 
defendant Sands ever promised to pay the plaintiff* 
for any sendees rendered or to be rendered to the de¬ 
fendant Sands or to any other person. 

(e) The testimony of the plaintiff tends to prove 
that if he rendered services at the request of any per¬ 
son, such services were rendered at the request of the 
defendant Eichelberger and/or of other persons other 
than the defendant Sands; and the evidence of the 
plaintiff affirmatively shows his knowledge that in 
dealing with defendant Sands on the 5th day of Feb¬ 
ruary, 1914, he knew defendant Sands was acting not 
in his individual capacity or for himself but as agent 
for the defendant Eichelberger and/or other persons 
disclosed to the plaintiff at the time. 

1. Plaintiff^s claim of aiding defendants at their re¬ 
quest to organize a syndicate to buy the property. 

In support of the first claim of the plaintiff in his 
pleadings that on January 20, 1914, and on other dates 
he aided the defendants at their request in working 
out plans and arrangements for organizing a syndicate 
to buy the Arlington Hotel property, there is not a 
scintilla of evidence. The only testimony of the plain¬ 
tiff in his direct examination bearing upon this matter 
is to the effect that he had conversations many times 
with Sands in his bank in Richmond on the subject of 
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the Arlington Hotel property in Washington; the last 
conversation prior to the first sale of the property re¬ 
lated to the purchase of the property by Eichelberger 
and Sands and other associates; plaintiff and Eichel¬ 
berger went to Sands ^ office, it being known to all three 
of them that the property was about to be sold, and 
plaintiff stated that it was a great opportunity to make 
money and that he (plaintiff) wished Sands would get 
some friends of his and attend the sale and buy it; 
Eichelberger made the same general argument to 
Sands; Sands said he was much interested; would give 
it further consideration and talk it over with Eichel¬ 
berger and other men in the bank. (Rec., p. 13.) On 
his cross-examination plaintiff testified that he was 
Eichelberger’s attorney and up to the time of the pur¬ 
chase had represented Eichelberger whenever the lat¬ 
ter needed him; at the first sale he represented Eichel¬ 
berger and his associates. (Rec., p. 19.) 

On cross-examination he testified that when he went 
to Richmond in January, 1914, ‘ ‘ he was Eichelberger’s 
attorney and his purpose was to protect Eichelberger. 
and get a good bid for the property, and to get people 
who would be friendly to Eichelberger to go into it 
so as to save Eichelberger.” (Rec., p. 20.) 

The utter deficiency of this testimony as tending to 
prove any request on the part of defendant Sands is 
not supplied by any other evidence, whether of the 
plaintiff or of the defendant, appearing anywhere in 
the case. The defendant Sands expressly denies that 
he ever employed plaintiff or made any request that 
he render him any service or that there was any dis¬ 
cussion on the subject of organizing a syndicate or 
partnership to buy the Arlington Hotel property. 
(Rec., pp. 23-25.) 
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There is just as complete an absence of any proof 
tending to support the claim that he aided the defeyi- 
dant Sands in working out plans and arrangements for 
organizing a syndicate. His direct testimony contains 
not a single word as to anything which he did in work¬ 
ing out any plans or arrangements or in organizing a 
syndicate prior to the first abortive sale of January 
29th, his only testimony being upon his cross-exam¬ 
ination, as follows (Rec., p. 18): 

“X-Q. Did you organize that syndicate? A. I 
only discussed it with Mr. Sands and Mr. Eichel- 
berger. 

‘‘X-Q. You did nothing towards organizing itf 
A. Nothing beyond what I stated. 

‘‘X-Q. Well, restate it? A. I stated I conferred 
vdth Mr. Sands and Mr. Eichelberger in Rich¬ 
mond and urged on them the desirability of the 
property as a purchase. What influence that had 
on Mr. Sands I don’t know; it certainly had some 
influence on Mr. Eichelberger.” 

2. Attending sale of January 29, 1914, and bidding 
in property ”in keeping with said arrangements.” 

As stated above there is no testimony of any ar¬ 
rangements or syndicate plans “in keeping” with 
which plaintiff should attend the sale and bid in the 
property. 

Certainly there is no word of testimony that he at¬ 
tended the sale under any request or authority, actual 
or implied, from defendant Sands. On the other hand, 
his conduct after making the bid, as disclosed by his 
own testimony, conclusively shows that plaintiff had 
no idea that he was making the bid for Sands. He 
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merely states that he bid in the property in the name 
of Eichelberger and associates and when the auction¬ 
eer called for $50,000 he turned to Eichelberger and 
the Richmond gentlemen who were standing by him 
.and asked for instructions, but was not delivered the 
$50,000 check for deposit. (Rec., p. 13.) On cross- 
examination he testified that he did not hear that the 
Richmond gentlemen (Rountree, Hawes and Har¬ 
wood) were buying the property, but only heard them 
in conference with Eichelberger discussing the desir¬ 
ability of the sale, and Eichelberger told witness that 
they had come to aid him (Eichelberger) in the pur¬ 
chase; and Eichelberger also told him these men and 
defendant Sands were all ‘‘interested in the pur¬ 
chase, but did not say what interest they severally had. 
(Rec., p. 19.) 

The uncontradicted testimony of the witness Roun¬ 
tree, testifying for defendant, is interesting on this 
point. He testified that when plaintiff made the bid 
at the abortive sale of January 29th and it had been 
cried for quite a time, plaintiff, in a very uncomfort¬ 
able position, turned and said, believe they are 
going to knock it down,’’ to which Rountree replied, 
‘‘No, I think it will bring a larger price than that, 
don’t get uneasy about it;” and when it was finally 
knocked down plaintiff said, “You fellows have got 
to stick to me,” to which Rountree replied, “I have 
nothing to do with it.” (Rec., p. 38.) 

There could hardly be any clearer indication that 
the plaintiff at the sale was doing no more than act¬ 
ing on his own responsibility or for Eichelberger, with 
a hope that the Richmond gentlemen would come to his 
rescue; but at all events his conduct is not consistent 
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with the idea that he was acting for defendant Sands 
in attending the sale and bidding in the property. 

3. Aiding in effort to induce certain persons to co¬ 
operate. 

Concerning the plaintiff’s third claim in the pleadings 
that on January 29th and 30th, after the first abortive 
sale, he aided in the effort to induce certain persons 
to cooperate in raising the $50,000 deposit and carry¬ 
ing out the sale (Rec., p. 3), there is not a syllable of 
testimony tending to prove that the defendant Sands 
authorized or instructed plaintiff to aid in an effort 
to induce certain persons (including Hawes and Roun¬ 
tree) to cooperate in this transaction after plaintiff 
defaulted in making the $50,000 deposit. 

Plaintiff’s own testimony is that after the bidding at 
the first sale he and Eichelberger and the three Rich¬ 
mond gentlemen went to the Shoreham Hotel, and 
Rountree and Hawes and plaintiff talked to Sands over 
the telephone, and Sands said: ‘‘We are willing to do 
everythiing at this end that is necessary, and you can 
tell the fellows so.” (Rec., p. 13.) Asked whether or 
not he had any talk with defendant Sands as to putting 
up the deposit, plaintiff testified: “At that time Mr. 
Sands saicT to me he had promised the gentlemen who 
had talked to him over the phone if they would go on 
with the deal he would do everything possible through 
the bank to provide the necessary money.” Beyond 
that Sands gave no instructions except to say he was 
willing to do everything possible at his end to carry 
the deal through. (Rec., p. 14.) 

On cross-examination plaintiff testified that he 
begged and pleaded with Hawes, Harwood and Roun- 


27 


tree to carry through the understanding which plain¬ 
tiff thought^^ he was authorized to make with the 
auctioneer and that he conferred fully about plans 
and values. (Rec., p. 19.) 

The conduct of plaintiff in this regard and the atti¬ 
tude of Sands as pictured by plaintiff in his own testi- 
timony, are utterly inconsistent with any idea of plain¬ 
tiff’s acting for Sands in an effort ‘‘to induce certain 
persons who had knowledge of the transaction to co¬ 
operate therein” as stated in the bill of particulars 
(Rec., p. 3), let alone the testimony of the witnesses 
for defendant Sands who show the circumstances in 
their true light. ' 

4. Undertaking on February 4th at request of Sands 
to secure agreement with trustees. 

Plaintiff in the fourth claim set out in his pleadings 
alleges that on February 4, 1914, at the telegraphic 
request of defendant Sands he undertook to secure an 
agreement with Brown and Chapin, trustees under the 
deed of trust, whereby the terms of the bid made by 
him on January 29th might be complied with. (Rec., 
P-4.) 

After the abortive sale of January 29, 1914, Eichel- 
berger, still hoping to save his loss by getting a 
friendly interest to purchase the property, went to 
New York to see his friend, James 0. Winston, of 
Winston & Company, contractors, to urge that firm to 
buy the property at the next sale. (Testimony of de¬ 
fendant Sands as witness for plaintiff, Rec., p. 14.) 

Winston was not at first interested. Sands was in 
New York attending a bankers’ meeting. Eichelherger 
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urged Winston to see Sands about the value of the 
property, which Winston agreed to do. Sands, in the 
capacity of friend to both parties, discussed the mat¬ 
ter with Winston. The question came up whether the 
first sale could be confirmed, and at Eichelberger ^s in¬ 
stance and request defendant Sands sent a telegram 
to plaintiff, reading as follows: 

“Wire me care American Bankers’ Association 
early tomorrow if Arlington Sale will be confirmed 
if I make cash payment tomorrow. 0. J. Sands. ’ ’ 
(Rec., p. 14.) (See also testimony of James 0. 
Winston, Rec., p. 37.) 

This telegram, this simple inquiry for information 
presumably in the possession of the plaintiff, and to 
be answered simply yes or no, is the only evidence 
relied upon by the plaintiff to prove ^^the request*^ by 
the defendant Sands that plaintiff undertake to nego¬ 
tiate an agreement for Sands with Brown and Chapin, 
trustees! There is no evidence whatever of any such 
request, expressed or implied, and the plaintiff does 
not attempt to prove one. What he did (and he was 
permitted to relate it over the objection of defendant 
Sands) was done upon his own responsibility, and for 
the benefit of himself or of persons other than defen¬ 
dant Sands, in relation to whom plaintiff was acting 
as a pure volunteer. 

AVhen the plaintiff was asked by his counsel what 
he did after receiving the telegram the defendant 
Sands objected on the ground of variance, citing to 
the court the language of the bill of particulars and 
pointing out that the telegram makes no request of 
the plaintiff to do amdhing (Rec., p. 15); but over this 
objection the plaintiff was permitted to testify (Rec., 
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p. 16) that he sought out trustee Browui and argued 
with him in an endeavor to reopen the sale of Janu¬ 
ary 29th and have it approved, and on Brown’s re¬ 
fusal hunted up trustee Chapin and went through the 
same procedure, being also unsuccessful with Chapin; 
“and then I answered Mr. Sands’ telegram.” 

The defendant Sands then moved to strike out all 
this testimony, except that plaintiff answered the tele¬ 
gram, on the ground that all that the plaintiff narrated 
was done on his own responsibility and was utterlj^ 
immaterial, but the court overruled the motion (Rec., 
p. 16); which ruling is assigned as error and will be 
discussed hereinafter under proposition 4. 

5. Informing defendants of unsuccessful efforts, 
thus enabling them to negotiate new syndicate. 

The fifth claim appearing in plaintiff’s bill of par¬ 
ticulars is that: “after much effort, and being unable 
to secure such agreement plaintiff so advised the de¬ 
fendants on February 4th, 1914; that thereafter upon 
being so advised, they were enabled to and did negoti¬ 
ate a new syndicate agreement, in which were included 
some persons first interested, as well as some new 
members.” (Rec., p. 4.) 

The only evidence adduced by the plaintiff in sup¬ 
port of this claim is that on the afternoon of Febru¬ 
ary 4, 1920, he sent the defendant Sands the following 
telegram: 

“Trustees refuse to close on former bid. It 
might be possible to prevent sale on fifth by in¬ 
junction, but this is doubtful. Some talk of 
other bidders but nothing definite.” 
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How any contractual obligation of defendant Sands 
to plaintilf can grow out of the voluntary arguments 
with the trustees and the unsolicited information and 
advice contained in the telegram is impossible to con¬ 
ceive; and how the voluntary but unsuccessful efforts 
of the plaintiff and its communication by telegraph to 
the defendant Sands ‘‘enabled the defendants’^ to do 
anything is left to the imagination, for there is not a 
syllable of testimony to support such a claim. 

Furthermore the plaintiff in his testimony expressly 
states that he did nothing whatever towards organiz¬ 
ing the second syndicate. On cross-examination he 
states that he did nothing beyond what he stated on 
direct examination. (Rec., p. 18.) He had testified to 
nothing on direct examination concerning anything 
done by him in this respect. Being again asked what 
he did after the first sale towards aiding defendants 
to negotiate a new syndicate agreement, he merely 
stated that he spent the whole day after the first bid¬ 
ding begging and pleading with Hawes, Harwood and 
Rountree to carry through the understanding. (Rec., 
p. 19.) Between the first and second sale he did not 
endeavor to get any financial people interested in the 
property. (Rec., p. 20.) 

6. Conference with defendants February 5, 1914. 

'In the sixth claim appearing in his bill of par¬ 
ticulars the plaintiff alleges that both defendants ar¬ 
rived in Washington on February 5, 1914, and im¬ 
mediately sent for plaintiff to come and plaintiff went 
to them and had a conference at which plaintiff’s 
views and advice were sought. (Rec., p. 4.) 
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It is significant that the plaintiff as witness for him¬ 
self did not testify that he was sent for by the defend¬ 
ants as he claimed in his pleadings, but merely that 
‘‘He saw Sands the next morning (Feb. 5, 1914), in 
the Powhatan Hotel * * * Eichelberger was with 

Sands.’’ (Rec., p. 16.) 

The defendant Sands, however, as a witness for 
himself, testifies that he did not send for plaintiff “but 
Eichelberger telephoned plaintiff to come to the 
hotel.” (Rec., p. 24.) And although plaintiff took the 
stand in rebuttal and denied certain testimony of de¬ 
fendant Sands concerning the conference at the hotel 
he did not attempt to deny that he had been sent for 
by Eichelberger and not by Sands. (Rec., p. 39.) 

According to plaintiff’s testimony on his examina¬ 
tion in chief, he says that when he saw Sands at the 
hotel on February 5th the latter was eating his 
breakfast and witness talked to Sands twenty-five or 
thirty minutes. Sands asked plaintiff why the first 
sale had not gone through and Sands said it ought to 
have gone through and he was willing to do his end 
of it. Sands told him of meeting Eichelberger and 
AVinston in New York “and about their having agreed 
to come to Washington and bid the property in and 
wanted witness to act for them/^ Plaintiff advised 
Sands to bid deliberately and not make large bids, tell¬ 
ing Sands the mortgage amounted to $845,000 and 
Sands authorized plaintiff to put in first bid $1,000 
higher than the mortgage. Sands stating that witness 
could go as high as $900,000. Witness explained the 
worth of the property to Sands who said that he knew 
all about it and was anxious “to see it bought by peo¬ 
ple who would develop it.” (Rec., p. 17.) 
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There is absolutely no evidence here to support the 
claim that the defendants (that is to say, the defend¬ 
ant Sands) sent for plaintiff and sought his views and 
advice. 

7. Attending and bidding at sale of February 5, 
1914. 

In the seventh claim appearing in his pleadings the 
plaintiff* alleges that he was authorized and instructed 
to attend said sale as defendants’ representative and 
to bid for the property and did so attend and bid 
“advising and counselling with them constantly until 
-he bidding was closed.” (Rec., p. 4.) 

It is to be noted that the declaration and bill of 
particulars fails to allege by whom plaintiff was so 
authorized. (Rec., p. 4.) 

The only evidence offered by the plaintiff concern¬ 
ing his attendance and actions at the hotel are that 
shortly before the sale he met the defendant Sands at 
the hotel and they, in company with Eichelberger, 
walked to the property, which was put up at auction. 
The first bid was $846,000 by the mortagee and plain¬ 
tiff then bid $847,000, and at the demand of the 
auctioneer gave him certified check for $50,000 which 
had been gotten from Sands at the hotel. The de¬ 
fendant Sands instructed the auctioneer to record as 
the bidder “O. J. Sands and associates” or “O. J. 
Sands, Agent,” plaintiff is not sure which. (Rec., p. 
17.) 

This is absolutely all the evidence of the plaintiff 
in support of his seventh claim that he attended the 
sale as defendants’ representative, bid the property 
in and advised and counselled with them constantly. 
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It is to be borne in mind that during all this time 
he was admittedly Eichelberger’s attorney; that he 
had appeared at the first sale, and apparently without 
authority, bid in the property for ‘ ‘ Eichelberger and 
associates;^’ that he could not produce the $50,000 de¬ 
posit required and was thereby placed in a most un¬ 
comfortable position; that he had been sent for by 
Eichelberger to come to the hotel to see Eichelberger 
and Sands; that at the hotel conference he was dis¬ 
tinctly told as he himself testifies, that Sands was 
merely acting as an agent for the Winstons; that at 
the sale defendant Sands described himself as agent; 
and that the receipt which the trustees issued for the 
$50,000 was made out to ‘^0. J. Sands, Agent.” (Rec., 
p. 19.) There is also to be borne in mind the testimony 
of the defendant Sands given as a witness for the 
plaintiff (Rec., pp. 14-15), in which it clearly appears 
that Sands was acting as a mere friend on behalf of 
Eichelberger and as representing the Winstons who 
had agreed, at the solicitation of Eichelberger, to bid 
on the property and purchase it within certain limits. 

See also the testimony of the defendant Sands on 
his own behalf and plaintiff’s Exhibit No. 7, intro¬ 
duced in evidence without objection and appearing at 
page 35 of the Record, being a letter from Winston & 
Company to Sands enclosing check for $50,000 and 
authorizing Sands to represent the Winstons at the 
sale to purchase the property at a price not to exceed 
$1,000,000; and the testimony of James 0. Winston, 
particularly as to the fact that the $50,000 deposit was 
the proceeds of a check of Winston & Company to the 
order of Sands for $50,000 mentioned in the foregoing 
letter. (Rec., pp. 37-38.) 

It is also to be borne in mind that Emmet Seaton, 
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a lawyer of Richmond now deceased, met the defend¬ 
ant Sands in Washington on the day of the sale, at¬ 
tended the sale with him, and subsequently accom¬ 
panied him to the office of the trustees where, accord¬ 
ing to the testimony of the plaintiff “Brown and Sea¬ 
ton and a representative of the Equitable discussed 
the settlement and witness participated in the discus¬ 
sion regarding the form of the receipt/’ 

Not only has the plaintiff not adduced any evidence 
tending to show that he was employed by defendant 
Sands to advise him and to buy in the property for 
him, but his testimony affirmatively negatives his 
claim; which claim is ridiculous in itself, in view of 
the fact that the defendant Sands, merely represent¬ 
ing the Winstons, accompanied by a Richmond lawyer, 
should have employed plaintiff to be a mere spokes¬ 
man, voicing the bid. 

It is not necessary to the determination of this issue 
but it is interesting to note the testimony of the de¬ 
fendant Sands as a witness in his own behalf to the 
effect that in the interview at the hotel on the morning 
of the sale Sands, at the earnest solicitation of Eichel- 
berger and purely as a friendly act, agreed that plain¬ 
tiff might accompany him to the sale and perform 
such an amount of service as would identify him with 
the purchase “for the reaeson that the plaintiff had 
been the purchaser at the previous sale when there 
had not been a compliance wdth the sale and plaintiff 
was very much embarrassed in the eyes of his 
friends” and that “Eichelberger had appealed to him 
(defendant Sands) on such high ground and to save 
the face of his friend, that Sands finally consented to 
McNeill going with them under the foregoing condi¬ 
tions.” (Rec., p. 24.) 
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See also the letter of the defendant Eichelberger to 
the plaintiff dated January 18, 1917, being MeNeill 
Exhibit No. 8, and occurring at page 41 of the Record, 
which completely corroborates the testimony of 
Sands. This letter was not admitted in evidence al¬ 
though identified by the plaintiff McNeill and offered 
for the purpose of contradicting him. The ruling con¬ 
cerning the letter is assigned as error and will be dis¬ 
cussed later. 

8. Aiding defendants to close legal details of pur¬ 
chase. 

The eighth and last claim of the plaintiff as to the 
rendition of service is that subsequent to the sale and 
on the same day ‘‘plaintiff aided the defendants in 
closing the legal details of said puchase in the offices 
of Aldis B. Brown.’’ (Rec., p. 4.) 

It is to be noted that this claim is not coupled with 
any allegation that the defendant Sands or either of 
the defendants requested such service. 

The material facts concerning this visit to the office 
of the trustee have already been narrated; and it is 
manifest that the plaintiff on this occasion rendered 
no service whatever to or for the defendant Sands, 
who had with him as representing the real purchasers, 
Mr. Seaton, of Richmond, and that the plaintiff’s pres¬ 
ence was as a mere onlooker or as possibly interested 
in his client Eichelberger. 

Resolving every doubt in favor of plaintiff and giv¬ 
ing him the benefit of every fair and reasonable infer¬ 
ence arising from the testimony it will be noted that 
there is absolutely no evidence of any employment of 
plaintiff by defendant Sands as alleged in the plead- 
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ings; and no proof of such employment whether ex¬ 
pressed or implied from the circumstances. Inasmuch 
as the declaration is in general assumpsit and, as am¬ 
plified by the bill of particulars, attempts to set up an 
express employment by the defendant Sands, namely, 
that the defendant Sands requested the plaintitf to 
render services to him and that the plaintiff did so 
render services, discussion of the case on the theory 
of an implied contract is unnecessary except to note 
that the evidence also utterly fails to show any dealing 
between the parties out of which the law would create 
an implied promise to pay. 

It is also perfectly clear that no benefit accrued to 
defendant Sands from the services rendered by the 
plaintiff, such as they were, which were either purely 
voluntary on the part of the plaintiff (the attenaanco 
at the second sale and his conduct there being solely 
for the purpose of removing him from an embarras¬ 
sing situation), or rendered at the request of the de¬ 
fendant Eichelberger. 

A pure volunteer acquires no rights. 

It is perfectly clear from the evidence of the plain¬ 
tiff himself and from all the evidence in the case that 
the defendant Sands never requested the plaintiff to 
render him (Sands) any service; and this is true re¬ 
gardless of any requests which might have been made 
to the plaintiff by the defendant Eichelberger; and 
also regardless of the deduction or inference which 
may be drawn from the testimony of the plaintiff as 
to whether or not the defendant Sands requested 
plaintiff to act at the sale for certain disclosed princi¬ 
pals, of whom Sands at the time expressly announced 




himself as mere agent. Nor is there any allegation in 
the pleadings or any attempted proof that the defend¬ 
ant Sands at any time, either before or after the rendi¬ 
tion of the services, made any promise to pay for 
same. 

Where services are rendered by one person to an¬ 
other without any request on the part of the latter, 
who accepts and receives benefits from such services 
and subsequently promises to pay for the same, it has 
been held in some cases that the past consideration 
will support the subsequent promise to pay although 
there is substantial conflict of opinion upon this 
question. 

‘‘A mere voluntary courtesy will not have a con¬ 
sideration to uphold an assumpsit. But if the courtesy 
were moved by a suit or request of the parly that 
gives the assumpsit, it will bind; for the promise, 
though it follows, is not naked, but couples itself in 
the suit before and the merits of the party procured 
by that suit, which is the difference.’* 

Lampleigh v. Brathwaite, Hobart, 105; (1 
Smith’s Leading Cases, 8th Am. Ed., 268, 
and copious notes.) 

We have not here even such a case, but a case of 
voluntary actions performed without request and 
with no subsequent promise. 

In Coleman v. United States, 152 U. S., 96-99, the 
Supreme Court says: 

‘‘We think that a promise to pay for services 
can only be implied when the court can see that 
they were rendered in such circumstances as au¬ 
thorizes the party performing to entertain a rea¬ 
sonable expectation of their payment by the party 
benefited.” 
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In the case of Tilley v. Chicago and Cook County, 
103 U. S., 155, the plaintiff offered evidence tending to 
prove a usage or custom in Chicago entitling him to 
compensation for preparing architectural plans and 
also offered evidence to prove the value of his ser¬ 
vices. 

The Supreme Court says (p. 163): ‘‘We think the 
court was right in excluding the evidence. There was 
no proof nor any offer of proof to show that the ser¬ 
vices of the plaintiff were rendered at the instance or 
request of defendants or either of them. From all that 
appears, the services were voluntarily rendered by the 
defendant and no use whatever was made of the result 
of his investigation. The law, therefore, does not im¬ 
ply a contract to pay for them, and proof of their value 
was quite immaterial.^’ 

2. Fatal Non-joinder of Parties. 

The testimony of the plaintiff himself discloses for 
the first time what did not appear in the pleadings, 
namely, a fatal non-joinder, as defendants with the de¬ 
fendants Sands and Eichelberger, of other persons 
alleged by the plaintiff in his declaration and bill of 
particulars to have been members of the same syndi¬ 
cates or partnerships as the two named defendants but 
to have been unknown to plaintiff at the time of the 
filing of his declaration and bill of particulars; though 
clearly appearing, by plaintiff’s own testimony, and 
from the evidence in the whole case, to have been 
known to him long prior to the filing of his pleadings. 

The facts concerning the personnel of the two syn¬ 
dicates or partnerships not appearing in the plain¬ 
tiff’s pleadings, it was impossible for the defendant 
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Sands to raise the question of non-joinder or mis¬ 
joinder by any form of pleading; but the question was 
raised at the very first opportunity, namely, by motion 
to direct a verdict for the defendant Sands at the con¬ 
clusion of the plaintiff’s case. 

The motion to direct a verdict (Rec. p. 21) was 
based on the following, among other, grounds: ‘‘In 
that the declaration alleged an obligation on the part 
of defendant Sands and Eichelberger whereas the 
proof disclosed that there were two partnerships, one 
interested in the first sale and the other interested in 
the second sale, and that plaintiff sued only two of a 
larger partnership in each case; also on the ground of 
non-joinder because plaintiff’s testimony shows that 
he was acting for other persons than the two defend¬ 
ants and that these other persons were liable jointly 
with the two defendants, if at all.” 

Upon examination of the declaration (Rec., p. 1) it 
will be observed that it is alleged that the two named 
defendants “employed plaintiff in and about the ac¬ 
quisition by defendants, for themselves and other per¬ 
sons, to the plaintiff unknoivn of certain real estate.” 

In his bill of particulars (Rec., p. 3) there is no 
amplification or modification of the above quoted al¬ 
legation of the declaration except the following: 

In paragraph one of the bill of particulars plaintiff 
alleges that he aided the defendants in the working 
out plans and arrangements for orgoMizing a syndi¬ 
cate and in keeping with said arrangements attended 
the sale and bid in the property. 

In the third paragraph of his bill of particulars he 
says that subsequently the defendants “were enabled 
to and did negotiate a new syndicate agreement, in 
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which were included some persons first interested as 
well as some new members,^* 

It will be remembered that the defendant Sands en¬ 
deavored by motion to secure a better bill of particu¬ 
lars which was overruled. (Rec., p. 5.) 

The only persons except the defendants Sands and 
Eichelberger who are mentioned in the declaration 
and bill of particulars are the trustees under the deed 
of trust and one A. L. Hawes and one Henry Roun¬ 
tree of Richmond. The only mention of or reference 
to said Hawes and Rountree in the bill of particulars 
is the statement that some of the persons who had 
knowledge of the transaction and whom plaintiff en¬ 
deavored to induce to cooperate therein were said 
Hawes and Rountree. 

As hereinbefore fully pointed out, the plaintiff testi¬ 
fied that he did nothing towards organizing the first 
syndicate for whom he bid on January 29th (Rec., p. 
18) and that at the time of the first sale he heard 
Rountree, Hawes and Harwood in conference with 
Eichelberger, and Eichelberger told plaintiff that they 
had come to aid him, and Eichelberger also told him 
that these men {Rountree, Hawes and Harwood) and 
Sands were all interested in the purchase of the prop¬ 
erty but did not go into details as to what interest they 
severally had.’’ 

It has also been pointed out that the plaintiff has 
testified that he did nothing towards organizing the 
second syndicate. (Rec., p. 18.) Concerning the per¬ 
sonnel of the second syndicate, plaintiff testified that 
at the conference at the Powhatan Hotel on the morn¬ 
ing of February 5th, the defendant Sands told of 
the meeting in New York of Eichelberger and Winston 
(Rec., p. 17) and in his cross-examination he testified 
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(Eec. p. 18) “that he did not know on the 5th of Feb¬ 
ruary who formed the syndicate which purchased on 
that date beyond that Sands said the Winstons were 
interested in it. He learned afterwards that the syndi¬ 
cate was composed of the two Winstons and Brechaud 
and Eichelberger and Sands, Plaintiff learned about 
the Winstons being so interested on the morning of 
the conversation at the Powhatan.(Plaintiff also 
testified that Sands on that occasion told him that he 
was there representing the Winstons.) 

That the plaintiff McNeill had the knowledge and 
information concerning the persomiel of the two al¬ 
leged syndicates, to which he has testified, in the early 
part of the year 1914, is apparent not only from his 
own testimony but from the correspondence which 
passed between him and the Arlington Corporation in 
April and May of 1914, in which he was claiming com¬ 
pensation from that corporation. (Rec., pp. 25-30.) 

It is therefore perfectly clear that if the plaintiff 
McNeill has a legitimate claim against any person or 
persons for the services he claims to have rendered 
the claim is a joint claim against the members of the 
alleged first partnership, consisting according to his 
testimony, of Eichelberger, Sands, Hawes, Harwood 
and Rountree; and the members of the second partner¬ 
ship, consisting, according to his testimony, of Eich¬ 
elberger, Sands, James O. Winston, T. S. Winston 
and Jules Brechaud. 

This Court has pointed out in Potomac Electric 
Power Company v. Hemler, 47 App. D. C., 34, that an 
objection to a declaration on the ground of mis-joinder 
must be raised at the earliest opportunity. As above 
noted this question could not be raised in the case at 
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bar by pleading, and the defendant Sands, not delay¬ 
ing until time for motion in arrest of judgment, 
promptly raised the question at the earliest possible, 
stage, namely, by motion at the conclusion of the plain- 
titf’s testimony in which the facts first appeared. 

The non-joinder of the other defendants, who are 
jointly liable according to the theory of the plaintiff’s 
case as set out in his pleadings and testimony, is fatal. 

The elementary doctrine as to the liability of part¬ 
ners as defendants is thus stated in 30 Cyc., 565: 

“The liability of partners upon contracts is 
joint, and not joint and several at common law; 
and it necessarily follows that all of the ostensible 
members of a partnership must be joined as de¬ 
fendants in an action brought upon partnership 
obligations.” 

Citing Barry v. Foyles, 1 Pet., 311; and Norwood v 
Sutton, 1 Crunch, C. C., 327. 

The doctrine as to process in such a case is thus 
stated in 30 Cyc., 569: 

“In the absence of special statutory provisions 
on the subject, the summons or other process in¬ 
stituting an action by or against a firm should 
contain the name of all the partners, although it 
need not describe them as partners.” 

The only provisions in the District Code relating to 
suits by or against members of a partnership are sec¬ 
tions 1515 and 1523, which clearly relate only to lim¬ 
ited partnerships, the organization and conduct of 
which are governed by sections 1498 to 1528 of the 
Code. 
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Section 1515 provides that in any action or suit 
brought on any contract or engagement of the partner¬ 
ship the general partners whose names shall be used 
in the firm of business shall be the only necessary de¬ 
fendants; and section 1523 provides that all suits re¬ 
specting the business of the partnership shall be 
brought by and against the general partners subject to 
the provisions of section 1515, except in those cases in 
which provision is made in the Code that special part¬ 
ners shall be deemed general partners, etc. 

The common law doctrine as to joinder of parties 
in a suit ex contractu is clearly stated in 30 Cyc. 121: 

If the contractual obligation was joint, plaintiff must 
bring joint suit against all the living obligors; on a 
several contract there could be no action against the 
obligors collectively, but each must be sued separately; 
upon a joint and several obligation the obligors could 
all be sued collectively or each could be sued sep¬ 
arately; but there could be no joinder of two or more, 
being less than all, that is to say: “But as there was 
no partial entirety, there could be no joinder of a 
less number than all. ’ ^ This common law doctrine has 
been changed to some extent by the provisions of the 
District Code; but there has been no change in the 
rule that as to joint and several contracts all the obli¬ 
gors may be joined or each may be sued separately, but 
there can be no joinder of any number less than all. 

The provisions of the District Code modifying the 
common law doctrine are as follows: 

Section 1205 of the District Code provides that: 

“Every contract and obligation entered into by 
two or more persons, whether partners or merely 
joint contractors, whether under seal or not, and 
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whether written or verbal, and whether expressed 
to be joint and several or not, shall for the pur¬ 
poses of suit thereupon be deemed joint and sev¬ 
eral.’’ 

Section 1206 of the District Code relates to substi¬ 
tution of executors, administrators or heirs to the obli¬ 
gations of their decedent. 

Section 1211 of the Distrct Code provdes that: 

“Where money is payable by two or more per¬ 
sons jointly or severally or jointly and severally 
upon the same obligation or instrument, one ac¬ 
tion may be sustained and judgment recovered 
against all or any of the parties by whom the 
money is payable, at the option of the plaintiff; 
but if separate actions be brought unnecessarily 
against the several parties to such contract, the 
said actions mav on motion be consolidated and the 
plaintiff shall be allowed the costs of one action 
onlv.” 

These sections of the Code, as well as section 827, 
H. S. D. C. (which has been substantially reenacted as 
section 1211 of the District Code), have been construed 
by this court in Walker vs. Washington Title Insur¬ 
ance Company, 19 App. D. C., 527, in White vs. Con¬ 
necticut Life Ins. Company, 34 App. D. C., 460, and in 
Blagden vs. United States, 18 App. D. C., 370. This 
court in the last cited case said, at page 373: 

“It is conceded by the appellant that a * joint 
and several hand* may be treated by any persons 
entitled to sue thereon either as a joint bond or as 
a several bond, at his option, the restriction being 
that it mav not be treated as being both at the same 
time. In other words, in the case of a joint and 
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several bond, all the obligors may be joined as 
defendants in one suit and one joint judgment 
may be recovered against them; or several suits 
may be maintained against the several obligors 
separately, and separate judgments recovered 
against each; hut no intermediate number may he 
selected less than the whole for any one suit. 
And this is the law, with some exceptions. United 
States V. Lefier, 11 Pet. 86; Mason v. Eldred, 6 
Wall, 231; Pirie v. Tvedt, 115 U. S., 41; Mmor v. 
Mechanics^ Bank, 1 Pet. 46. 

‘‘Now, if a joint and several bond is treated by 
the plaintiff as a joint bond, and he has elected to 
bring suit upon it as a joint bond, it becomes for 
the purpose of such suit exclusively a joint bond, 
and the element of severalty excluded from con¬ 
sideration. The bond, to all legal intents and pur¬ 
poses, becomes merely a joint bond in that suit; 
and being such, it is covered by the express words 
of the statute, which confessedly and in terms ap¬ 
plies to joint obligations. For the purpose of 
suit and for the purpose of construction, the word 
and, in the expression ^joint and several,^ is the 
equivalent of the word ‘or.’ Bouvier’s Law Dic¬ 
tionary, word ‘Or.’ ” 

In the case of White v. Insurance Co., supra, this 
court said at page 468: 

“These statutes taken together simply provide 
that suits may be brought bn joint instruments 
in the same manner as upon joint and several in¬ 
struments.” 

It is clear, therefore, that the plaintiff McNeill, by 
joining the defendants Sands and Eichelberger as only 
two of a greater number of two separate partnerships, 
has been guilty of nonjoinder and misjoinder, which 
are fatal to the maintenance of his action. 
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3. Fatal Variance Between Pleadings and Proof. 

There is fatal variance between the material allega¬ 
tions in the plaintiff’s declaration and bill of partic¬ 
ulars and his proof: 

(a) As to his employment by the defendant Sands 
or as to any request made by the defendant Sands that 
the plaintiff render him any service. 

(b) As to the persons for whom the plaintiff ren¬ 
dered any service. 

The question of variance was first raised by defen¬ 
dant Sands’ objection to plaintiff’s testimony as to 
what he did after receiving the telegram of inquiry 
from defendant Sands (Rec., p. 15), and by his mo¬ 
tion to strike out this testimony immediately after it 
was uttered. (Rec., p. 16.) 

It was also raised by the motion to direct a verdict 
at the close of the plaintiff’s case (Rec., p. 21), which 
was based on the following and other grounds: 

“On the ground of variance between the pleadings 
and the proof.” 

The items of variance have heretofore been fully 
pointed out and statements of the evidence will not 
be repeated. 

But under this head it is to be noted that the testi¬ 
mony of the plaintiff affirmatively shows that in deal¬ 
ing with defendant Sands on February 5, 1914, plain¬ 
tiff knew that Sands was acting as agent for disclosed 
principals. 

Assuming, arguendo, that defendant Sands did re¬ 
quest plaintiff to attend and bid at the sale of Febru¬ 
ary 5th, the testimony of plaintiff presents a clear 
case of an agent acting on behalf of a disclosed prin- 
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cipal. In such case his acts would involve no personal 
liability on defendant Sands’ part to the nlaintiff 
(2 C. J. 812), and we contend that a verdict should 
have been directed for defendant Sands on this ground 
alone. 

Material variance between pleading and proof is fatal 
to recovery. 

In Handler v. Lewis, 43 App. D. C., 311, this Court 
reversed the judgment of the lower court on account of 
its error in refusing to direct a verdict in favor of the 
defendant on the ground of variance between the alle¬ 
gations of the declaration and the plaintiffs’ proof. 

Pleading and proof must correspond. 

Standard Oil Co. v. Brown, 218 U. S., 78. 

In District of Columbia v. Donaldson, 38 App. D. C., 
259, the allegation in the declaration was that an acci¬ 
dent occurred on the sidewalk and the proof disclosed 
that it occurred on a path leading from the sidewalk 
across a parking ordinarily used by the public; Held 
to be a fatal variance between allegation and proof. 

In Parsons v. D. C., 38 App. D. C., 338, the declara¬ 
tion alleged that defendant agreed to furnish stone 
within a specified time and the plaintiff’s testimony 
showed that the contract contained no provision fixing 
a limitation as to time: Held to be a variance fatal to 
the right of recovery. 

In Philip Carey Co. v. Thyson, 39 App. D. C., 233, 
the declaration alleged that defendant w«« to pay 
plaintiff a certain percentage on sales and it was shown 
by the evidence that the employment was at a fixed 
salary: Held that there was a fatal variance between 
the contract alleged and the contract proved. 
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In District of Columbia v. Libbey, 9 App. D. C., 321, 
the information charged unlawful occupation of a park 
or parking and the evidence showed that the space 
mentioned was merely a vacant place liable to be con¬ 
verted into a park in the future: Variance between 
pleading and proof held to be fatal. 

Evidence to be admissible must be applicable to the 
averments of the declaration. 

Johnston v. District, 1 Mackey, 427. 

It is not upon the evidence alone, but upon the 
pleadings and evidence applicable to the pleadings, 
that the plaintiff in any case can recover, and the one 
must consist with the other. 

Hetzel V. Railroad Co., 7 App. D. C., 524. 

Where the declaration assumes the defendant to be 
liable upon a certain theory,* e. g.y negligence, and the 
proof shows that if he is liable at all it is upon another 
theory, e. g., as an insurer, there is a variance and 
plaintiff cannot recover. 

Arrick v. Fry, 8 App. D. C., 125. 

4. Erroneous Admission and Rejection of Evidence. 

The court clearly erred, to the prejudice of the de¬ 
fendant Sands in ruling upon the admissibility of evi¬ 
dence in the following particulars: 

(a) In admitting, over the defendant Sands’ objec¬ 
tion (Rec., p. 15) and in refusing to strike out, on de¬ 
fendant Sands’ motion (Rec., p. 16) evidence prejudi¬ 
cial to defendant Sands and clearly at variance with 
the allegations of the plaintiff contained in his declara¬ 
tion and bill of particulars. 
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(b) In refusing to permit the defendant sands to 
cross-examine plaintiff concerning the contents of a 
letter admitted by plaintiff to have been written by 
himself concerning the subject-matter of the case 
(Rec., p. 22, Ex. McNeill No. 6, Rec., p. 26). 

(c) In refusing to admit in evidence on behalf of 
the defendant Sands a letter identified by plaintiff and 
offered in evidence bv the defendant Sands in contra- 
diction of the plaintiff as a witness. (Rec., pp. 39, 40, 
41, 42, Ex. McNeill No. 8, Rec., p. 41.) 


(a) 

The bill of particulars alleges that at the request of 
defendant Sarids plaintiff undertook to secure an 
agreement with the trustees under the deed of trust 
whereby the bid made by him at the first sale might 
be complied with. (Rec., p. 4.) 

To support the allegation of a request plaintiff of¬ 
fered in evidence the telegram to plaintiff, heretofore 
mentioned, reading as follows: 

“Wire me care American Bankers’ Associa¬ 
tion early tomorrow if Arlington Hotel sale will 
be confirmed if 1 make cash payment tomorrow. 
O. J. Sands.” 

This simply asks whether the first sale will be con¬ 
firmed if Sands makes cash deposit. It does not re¬ 
quest plaintiff to undertake to secure any agreement 
with the trustees, as alleged in the bill of particulars; 
and yet, over seasonable objection of defendant Sands 
on the ground of variance and despite the manifest 
variance in failure to prove a request, the court below 
allowed plaintiff to give testimony concerning such 
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services, predicated on the pretended authority of the 
telegram, and overruled the prompt motion to strike 
it out. (JKec., p. 16.) 

There is no evidence showing that such unauthor¬ 
ized services were accepted by defendant Sands or 
that they inured to his benefit; and even if there were, 
such evidence could not be considered by the jury, 
under proper instructions, as hereinafter in this brief 
discussed under Proposition 5. 

It is axiomatic that the evidence must be confined 
to the issues raised by the pleadings (6 C. J. 758, citing 
Heiberger v. Worthington, 23 App. D. C., 565); and 
it is submitted that the rulings of the court below, 
admitting, and its refusal, on motion of defendant 
Sands, to strike out, this prejudicial testimony of such 
alleged services by plaintiff clearly at variance with 
the pleadings, are reversible error. 

(b) 

Cross-examination of plaintiff as a witness in his 
own behalf had progressed to a point nearing conclu¬ 
sion. He had not produced a letter, demand for which 
had been made on him. He was again called upon to 
look for it during the noon recess, which was about 
at hand. (Rec., p. 20.) Counsel for defendant Sands, 
therefore, with the Courtis permission, deferred cross- 
examination until after recess. Council for plaintiff, 
although cross-examination had not been completed, 
announced that plaintiff rested. (Rec., p. 21.) The 
remainder of the time before recess was occupied by 
argument on motion of defendant for a directed ver¬ 
dict which, though not in regular order, was allowed 
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by the court, in its discretion, to save time. (Rec., p. 

21 .) 

After recess, the plaintiff having resumed the stand 
for further cross-examination, counsel fnr r^laintiff 
produced and plaintiff as a witness identified (Rec., 
p. 21), an original letter written by himself to the de¬ 
fendant Sands (McNeill Ex. 6, Rec., pp. 26-28), in 
which plaintiff, on April 9, 1914, had written to defen¬ 
dant Sands as Secretary-Treasurer of the Arlington 
Corporation claiming to have rendered services to 
‘‘your syndicate and your corporation, the successor 
to the syndicate in the purchase and ownership of the 
Arlington Hotel site,’’ etc., and counsel for defendant 
Sands began interrogating the plaintiff concerning 
the same. (Rec., p. 22.) 

The court sustained plaintiff’s objection to such 
questions and ruled that defendant Sands could not 
proceed with a cross-examination of the witness as 
to portions of the letter unless it were offered in evi¬ 
dence. (See Rec., p. 22.) 

That a witness may be cross-examined as to a writ¬ 
ing which he has identified, especially one made by 
himself, although the paper is not in evidence, is a 
proposition requiring no argument or citation of cases 
to support. (40 Cyc., 499.) It would have been clearly 
out of order for defendant to introduce or even offer 
in evidence the paper during plaintiff’s case, and it is 
submitted that this refusal to allow counsel for de¬ 
fendant to cross-examine plaintiff as to portions of 
the paper until offered in evidence, deprived the de¬ 
fendant of a valuable right accorded to him by the 
general rules of evidence and constitutes error. 
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(c) 

On the direct examination of the plaintiff in rebuttal 
(Rec., p. 39), he testified, in contradiction of the testi¬ 
mony of the defendant Sands, that at the hotel confer¬ 
ence on February 5th, Sands did not say to plaintiff 
that he was permitting the latter to bid at the solici¬ 
tation of Eichelberger, nor that plaintiff had been sub¬ 
ject to criticism nor that when plaintiff made the bid 
he was to distinctly understand that he was doing it 
at Eichelberger’s solicitation. He further testified 
that he never heard a word about such a statement 
until he got Sands’ letter of April, 1914. (Plaintiff 
was referring to exhibit, ‘‘McNeill No. 6,” letter of 
April 9, 1914, from defendant Sands to McNeill, ap¬ 
pearing at page 26 of the record.) 

FolloAvdng this testimony he was asked by his coun¬ 
sel the direct question: 

“Q. Did you ever hear it from anybody elsef*^ 
And he answered flatly: “A. From nobody else.** 

On cross-examination, after testifying that he had 
been unable to find a letter written to himself by de¬ 
fendant Eichelberger, January 18, 1917, he identified 
a copy of the same which was marked for identifica¬ 
tion, “McNeill Ex. 8,” which appears in the record 
at page 41. In this letter, Eichelberger, writing to 
McNeill, makes statements similar to those testified to 
by the defendant Sands and contradicted by the 
plaintiff. 

After having identified and read this letter the plain¬ 
tiff attempted to change and qualify his testimony 
(Rec., p. 40). 

Subsequently, on sur-rebuttal, defendant Sands of- 



fered in evidence this letter as being in contradiction 
of the plaintiff’s testimony, but the court sustained 
plaintiff’s objection and refused to admit the letter in 
evidence, thereby denying to defendant Sands the right 
of exercising one of the most familiar and usual meth¬ 
ods of attacking the recollection or credibility of a 
witness; which ruling, it is submitted, is error. 

5. The Jury was Erroneously Instructed by the 

Court Below : 

(a) That the plaintiff, under his declaration and 
bill of particulars, was entitled to recover for any ser¬ 
vices whatever which might have been rendered by 
him to the defendant Sands, whether of a professional 
nature as alleged in the plaintiff’s pleadings or of some 
other character. (Refusal to grant and modification of 
defendant Sands’ prayer for instruction. Rec., pp. 
42-43.) 

(b) That the plaintiff could recover in an action in 
which the pleadings alleged an express contract of 
employment on proof of facts which might constitute 
an implied contract of employment. (Rec., p. 47.) 

(c) That the plaintiff was entitled to recover under 
any relations whatever if he rendered any services to 
the defendants which they accepted, regardless of 
what had been pleaded and whether or not the plaintiff 
had been requested by the defendants to render such 
services, but was a mere volunteer. (Rec., p. 48.) 
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The jury was erroneously instructed to consider 
issues not raised by the pleadings. 

It is submitted that in the trial court ^s charge to the 
jury (including the overruling of the defendant Sands’ 
prayer for instruction as originally submitted and in 
modifying it), there are three instances of prejudicial 
and reversible error in allowing and instructing the 
jur}^ to consider issues not raised by the pleadings, all 
of which rulings were duly excepted to and are assigned 
as error (Rec., pp. 42, 43, 47 and 48). 

(1) Legal services only were before the jury for con¬ 
sideration. 

The instruction submitted by counsel for defendant 
Sands requested, in brief, that the jury be instructed 
that they cannot find a verdict against defendant Sands 
unless they find that said defendant did in fact employ 
the plaintiff to render legal services and unless they 
further find that the plaintiff did in fact render such 
legal services for defendant Sands. (Rec., p. 42.) 

Of course, it is fundamental that instructions should 
be confined to the issues presented by the pleadings 
(38 Cyc. 1612), and the only question involved under 
this sub-head is whether the above instruction, as it 
was modified and given by the court, kept within those 
limits. 

When this prayer for instruction was submitted, 
counsel for plaintiff objected as follows: 

“I object, of course, to this attempted qualifica¬ 
tion, the words ‘legal services,’ because if a man 
happens to be a lawyer and renders services, his 
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compeiisatiou is not limited by any indefinite, in¬ 
describable services such as may be called legal. 

Upon this objection the court refused the instruction 
and then struck out the word legal where it twice ap¬ 
peared in qualification of the word services, leaving the 
jury to consider any services whatsoever which the 
evidence might tend to prove that the plaintitf ren¬ 
dered, regardless of the allegations of his declaration 
and bill of particulars. Exception was duly taken and 
allowed. (Rec., p. 42.) 

This is an action brought hy a lawyer^ as a lawyer, 
under an alleged employment for the rendition of pro- 
fessional services, including, as the declaration alleges, 
consultation and professional advice; and the plaintiff 
adduced evidence attempting to prove such capacity, 
such employment and such services—and none other. 

It is submitted that the jury should have been in¬ 
structed, as requested by defendant Sands, to restrict 
its deliberations on the question of services to ‘‘legal’’ 
services only, which, under the pleadings, are the only 
services in issue in this case. 

Although the plaintiff, by his testimony, attempted 
to qualify himself as a financial expert or “promoter” 
and to prove that “he was acquainted with large 
financial interests in New York and Philadelphia” 
(Rec., p. 18), yet he did not plead such qualifications 
or any services rendered as such expert or promoter 
and he expressly testifies that “he did not endeavor to 
get any financial people interested in the property 
and made no use of his acquaintance with such people 
in New York or elsewhere.” (Rec., p. 20.) 
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Plaintiff may not recover under claim of express 
contract of employment on proof of implied contract. 

At the conclusion of the general charge the court 
below, at the oral request of the plaintiff (Rec., p. 47), 
further instructed the jury “that under this claim that 
is made here it was not necessary for McNeill to show 
that at a given time Sands or Eichelberger, either or 
both of them, said to him (McNeill), ‘Now we employ 
you to render services of this character. ’ If under the 
relations, whatever they were, the jury should find 
from the evidence that plaintiff did in fact render ser¬ 
vices to the defendants which they accepted, then the 
law implies an obligation on the part of the defendant 
to pay to the plaintiff rendering such services what 
they may reasonably be worth.(Rec., pp. 47, 48.) 

The declaration as amplified by the bill of particu¬ 
lars is in assumpsit on an express contract of employ¬ 
ment without an express agreement as to the amount 
of compensation. 

In other words, it is a case, as made up by the plead¬ 
ings, in which, upon proof of an express contract of 
employment, as pleaded^ (express request of defen¬ 
dants) and proof of seiwices rendered by plaintiff to 
and accepted by defendants, as pleaded, in pursuance 
of the express contract of employment, the law would 
raise up an implied promise of defendants to pay plain¬ 
tiff the reasonable value of the services and plaintiff 
could recover on such implied promise. 

The plaintiff might have pleaded in the barest gen¬ 
eral assumpsit—the common counts or otherwise— 
relying upon his proof to show both implied employ¬ 
ment and implied assumpsit. But he did not so plead. 
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He pleaded express employment and implied assump¬ 
sit and is bound by his pleadings. 

The court below, therefore, clearly erred in instruct¬ 
ing the jury to ignore the pleading of express request 
and the failure to prove the same, but to find for plain¬ 
tiff on implied employment under the relations, what¬ 
ever they wereV* 

(3) Jury instructed to disregard pleadings. 

Finally, that portion of the last quoted instruction 
in which the jury is told that the defendants are obliged 
to pay the plaintiff, ‘Hf under the relations, whatever 
they were, the plaintiff did in fact render services to 
the defendants which they accepted,’^ is a clear and 
definite direction to the jury to disregard the plead¬ 
ings and to return a verdict for plaintiff, regardless 
of what the relations might be, for any services ren¬ 
dered, whatever their character might be. 

These instructions are the only apparent reason for 
the astounding verdict of $5,000 returned in this case. 

It is submitted that this is such plain and manifest 
error that this Court would reverse even if it had not 
been, as it was, excepted to and assigned as error. 

6. Erroneous Eefusal to Order Further Bill of 

Particulars. 

While the ordering of a bill of particulars in an ac¬ 
tion of assumpsit is generally discretionary (though 
not in general assumpsit under the common counts 
where it is required by rule of the court below) it 
is submitted that the refusal of the court below to 
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grant the motion of the defendant Sands for a further 
bill of particulars was such a gross abuse of discretion 
as to amount to reversible error.- (Rec., p. 5.) 

It has already been pointed out in this brief that the 
bill of particulars filed in pursuance of ^^^fendant 
Sands’ motion (Rec., p. 2) and of the court’s order 
(Rec., p. 3), was in no sense a compliance with the mo¬ 
tion as granted and with the order. 

It is finally submitted that for the many errors 
herein discussed affecting the very right of the plain¬ 
tiff further to maintain this action, the judgment 
should be reversed and the case remanded with in¬ 
structions to the court below to enter judgment for 
the defendant Sands. 

Respectfully submitted, 

James S. Easby-Smith, 
Ralph B. Flehakty, 

David A. Pine, 

Attorneys for Appellant. 

Lewis C. Williams, 

Of Counsel. 




















































IN THE 

Court of ^ppealg 

OF THE DISTRICT OF COLUMBIA 


Number 3748 


OLIVER J. SANDS, Appellant, 

vs. 

ROBERT H. McNEILL, Appellee. 


BRIEF FOR APPELLEE 


The Appellee recovered a judgment for Five Thousand 
Dollars against the Appellant for services rendered the 
Appellant in connection with the purchase and acquisition 
of the property known as the site of the old Arlington Hotel 
at the corner of Vermont Avenue and H Street in the City 
of Washington. The acquisition by the Appellant of this 
property through the efforts of the Apellee occurred imder 
the following circumstances. The old Arlington Hotel had 
been razed and the building of a new hotel was begun, but 
the enterprise failed and a contractor named Eichelberger 
was a creditor to the extent of some Forty Thousand Dollars 
for work done in excavating for and building the foundation 
for the new building. Eichelberger lived in Richmond, Vir- 
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ginia, did his banking with the American National Bank 
(that city) of which the Appellant, Sands, was president; 
Sands himself tells us (Rec., p. 23) that he had known 
Eichelberger twenty-one or twenty-two years, that Eichel- 
berger ‘‘had ben a customer and Sands’ personal friend.” 

At the time of the failure of the enterprise for re-building 
the Arlington Hotel, the Equitable Life Insurance Company 
held a first trust on the property for Eight Hundred and 
Forty-Five Thousand Dollars (Rec., p. 17). The trust 
was overdue and in default, and the property stood adver¬ 
tised to be sold under the trust, at public auction, on January 
29, 1914 (Rec., p. 18). Eichelberger saw that he would lose 
his Forty Thousand Dollars ($40,(XX)) unless he could 
arrange either directly or indirectly for purchasing the 
property, which was susceptible of speculative manipulation 
or development at a value far in excess of the amount of 
the trust with which it was encumbered. 

Sands himself tells us (Rec., p. 34)— 

“Eichelberger first spoke to Sands about helping 
to find a purchaser for the property immediately 
after the receivership, as soon as it became apparent 
that the property would have to be sold to protect 
the debt, and talked to Sands frequently on the 
subject.” 

The Appellee, McNeill, had done some professional work 
for Eichelberger, and Eichelberger knew, as did Sands, that 
he (McNeill) had— 

“made a special study of and is experienced in 
organizing large financial enterprises and has spent 
a good deal of time on that kind of work for the last 
ten or twelve years in Washington and New York 
particularly, and that he initiated the organization of 
the Southern Building enterprise and was Secretary 
of this corporation for a long time, interesting 
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Washington, Petersburg, and Richmond capital in 
it; that he interested a Richmond syndicate in the 
. purchase of the Powhatan Hotel and aided in the 
organization of? the plan that put through the Inter¬ 
state Building; that he aided in organizing a quarter 
million dollar enterprise on the Blandensburg Road; 
that-he was acquainted with large financial interests 
in New York and Philadelphia personally—” (Rec., 
pp. 17-18.) 

Appellee McNeill testified (Rec., p. 13) that he— 

“had seen defendant Sands in th latter’s, bank 
many times prior to 1914, usually with defendant 
Eichelberger and a few times alone. He had con¬ 
versations many times with Sands in his bank in 
Richmond on the subject of the Arlington property 
in Washington. 

“The last conversation plaintiff had with Sands 
prior to the first sale of the Arlington property re¬ 
lated to the purchase of this property by Eichelberger 
and Sands and other associates. This conversation 
took place in Richmond. Plaintiff and Eichelberger 
went to Sands’ office. It was then known to Eichel¬ 
berger and plaintiff and to Sands that the property 
was about to be sold. Plaintiff stated that the sale 
was coming off, but he did not know how active the 
bidding would be, that the property had cost the 
original owners $1,400,000, that it was a great 
opportunity to make money, and that he (plaintiff) 
wished Sands would get some of his friends and 
attend the sale and buy it. Mr. Eichelberger made 
the same general argument to Sands. Mr. Sands 
said he was very much interested and that he would 
give it further consideration and talk it over further 
with Eichelberger and other men in the bank; that 
the bank had a large debt against Eichelberger 
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growing out of loans that had been made for the 
excavation of the property, and that they were very 
much interested in order to see that Eichelberger or 
some friendly interest got the property so they could 
be sure of saving their money. That substantially 
ended that conversation, and my next conversation 
with Mr. Sands was on the dav of the first sale, bv 
telephone.” 

Sands testified (Rec., p. 23) : 

“Sands first knew of Eichelberger's connection 
with the contract for excavating the old Arlington 
site about the time Eichelberger made a bid for the 
work. Sands did not recall any visit made by 
Eichelberger and McNeill at Richmond in which 
there was discussed the possibility or probability of 
purchasing the Arlington site but thought it entirely 
probable that such a visit was made. Sands had seen 
Eichelberger and McNeill frequently together in 
Richmond prior to the sale of the site. Sands did 
not recall any conversation with McNeill, either in 
the presence of Eichelberger or out of his presence, 
on the subject of organizing a syndicate or partner¬ 
ship to buy the Arlington Hotel site. Sands learned 
from McNeill that the Arlington site was to be sold 
under the. hammer on January 29, 1914, and also 
from Eichelberger a few days prior to the sale or 
about the time it was advertised. Prior to the sale 
on January 29, 1914, Sands, on behalf of the bank, 
was indirectly interested in the sale because Eichel¬ 
berger had a claim against the old contractors. 
Eichelberger owed the bank money and the bank 
was interested as to whether Eichelberger would 
recover sufficient from the sale to pay his indebted¬ 
ness to the bank in that manner.” 
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Meanwhile on January 22nd, a week before the first sale. 
Sands wrote to Eichelberger as follows (Rec., pp. 36-37): 

“Our Board considered at great length this after¬ 
noon the proposition to stand behind you in the pur¬ 
chase of the Arlington Hotel lot. . . . The direc¬ 
tors of this bank feel that there is not enough in it 
for the bank for them to take the speculative risk 
of putting up this additional money. ... I am 
informed by Mr. Warden in answer to my telegram, 
that the thinks the property is easily worth $1,- 
300,000, ... A number of the members of our 
Board felt they would be willing to personally join 
with you and subscribe this $34,000, which you may 
have to put up, provided they would all share equally 
in any profits which would be made out of the trans¬ 
action, but that it would not be right for the bank 
to do it. . . . In any event, get the whole matter 
in shape, so that you can come back here and present 
it to our people either the bank or individuals, and 
that there can be no doubt but that you .will be able 
to comply in case the property should be sold to you 
at the date of sale.” 

On the day of the first sale certain gentlemen came from 
Richmond to attend; the only one of them who testified was 
called as a witness by the Appellant, Sands, and testified as 
follows (Rec., p. 38); Henry W. Rountree: 

“Witness Rountree is a manufacturer and mer¬ 
chant in Richmond and also a director of the Amer¬ 
ican National Bank of Richmond. • Witness, Hawes, 
Harwood, and Eichelberger came to Washington to 
attend the first sale, not in combination but. indi¬ 
vidually. Plaintiff McNeill met the parties on their 
arrival in Washington. Eichelberger, McNeill, Har¬ 
wood, Hawes and witness attended .the sale. Wit- 
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ness had no conversation with McNeill before the 
sale concerning the bidding, did not bid on the 
property, did not intend to bid on it and did not go 
there for that purpose; his purpose being simply in 
sympathy with Eichelberger so that the attendance 
at the sale might improve conditions and stimulate 
things. He thinks none of the other gentlemen 
intended to make a bid; they had no conference or 
understanding to that effect. McNeill made the bid, 
and when the bid had been cried for quite a time, 
McNeill, in a very uncomfortable position, turned 
and said, ‘I believe they are going to knock it down,’ 
to which witness replied, ‘No. I think it will bring 
a larger price than that, don’t get uneasy about it' 
When it was finally knocked down, McNeill said, 
‘You fellows have got to stick to me,’ to which 
Rountree replied ‘I have nothing to do with it.’ 
Witness did not hear either Hawes or Harwood say 
anything to McNeill which would authorize him to 
bid on the property for them or for any person. . . . 
‘As they did not want to assume so much liability, 
someone suggested that Sands be communicated with 
to see if he could get enough people in Richmond 
together who would be interested in joining a syndi¬ 
cate to purchase the property and a telephone com- 
mimication to that effect was sent and a niunber of 
gentlemen selected and they had a conference in 
Richmond the next morning. At the time these 
things were talked over McNeill was present. There 
was no talk concerning getting people together to 
purchase the property before the first sale. . . . 
Hawes did the telephoning to Sands, the party in 
general being present. The purpose of the conver¬ 
sation with Sands was to get certain Richmond 
interests who might be interested in the proposition 
and then they would confer in Richmond the fol- 


lowing morning. Witness docs not remember who 
were at the conference the next morning but pre¬ 
sumed Sands was there,” 

This first sale of the property was not consummated for' 
the reason that the terms of the sale required the bidder to 
deposit a certified check for $50,000 and this requirement 
was not complied with. At the first sale the Appellant, 
McNeill, had bid in the property in the name of H. D. 
Eichelberger and associates (Rec., p. 13). The first sale 
not being consummated, the property was immediately re¬ 
advertised for a second sale to be held on February 5, 1916. 

On the day before the second sale (Rec., p. 14), McNeill, 
in Washington, received from Sands a telegram dated New 
York, as follows: 

“Wire me care American Bankers* Association 
early tomorrow if Arlington sale will be confirmed 
if I make cash payment tomorrow. 

“O. J. Sands.** 

In obedience to the telegram, McNeill devoted himself to 
the activities to which he testifies on (Rec., p. 16), and on 
the afternoon of the same day, wired Sands as follows: 

“Trustees refuse to close on former bid. It might 
be possible to prevent sale on fifth by injunction, but 
this is doubtful. Some talk of other bidders but 
nothing definite.** 

Sands and Eichelberger came to Washington from New 
York that night, telephoned McNeill (Rec., p. 24) and got 
hhn to their hotel the next morning in time for breakfast 
l(Rec., p. 16-17). McNeill testified (Rec., p. 17) : 

“Mr. Sands asked me why the first sale had not 
gone through, and I said, ‘Why all the gentlemen ex¬ 
plained to you about that over the telephone,* and 
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Sands said, ‘Well, it ought to have gone through; it 
is a good piece of property and I was ready to do 
my end of it/ Sands spoke of meeting Eichelberger 
and Winston in New York and about their having 
agreed to come to Washington and bid the property 
in, and wanted witness to act for them. Witness 
asked if Sands had the certified check and Sands re¬ 
plied, ‘Yes.* Witness advised Sands to bid deliber¬ 
ately and not to make large bids, and told Sands the 
Equitable Mortgage amounted to $845,000. Sands 
authorized witness to put in the first bid a thousand 
dollars higher than the Equitable mortgage. After 
discussing that witness asked how much higher he 
could go, and Sands replied that he would give wit¬ 
ness authority to go as high as $900,000 and if the 
property was not gotten at that price, Sands would 
confer with witness and give him further authority 
if necessary. Witness told Sands it was the best 
piece of business property in Washington unde¬ 
veloped, that it was in the heart of the best district. 
Sands said he knew all that and was very anxious to 
see it bought by people who would develop it. . . . 
Shortly before the sale witness met Sands at the hotel 
and they, in company with Eichelberger, walked to 
the property. The property was put up at auction, 
and the first bid was $846,000 by the Equitable Life 
Company. Witness then bid $847,000. At the 
demand of the auctioneer witness handed over a 
certified check for $50,000, which had been gotten 
from Sands at the hotel. Sands told the auctioneer 
to record as the bidder ‘O. J. Sands and associates* 
or ‘O. J. Sands, Agent,** witness is not sure which.** 


McNeill testified further (Rec., p. 18) that on the day 
of the second sale he did not know of any syndicate which 
then existed for the purchase of the property, except that 
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Sands had told him that the Winstons were interested in 
the property. Sands later wrote to McNeill (Rec., p. 29) : 
‘‘The owners did not know you, nor did they authorize your 
employment.” 

Sands also wrote to McNeill (Rec., p. 29) : 

“The present owners of the Arlington Hotel site 
never had any connection with this matter in any 
way, directly or indirectly, twenty-four hours prior 
to the date of sale, and any service that has been 
rendered by you in this matter was on accoimt of 
Mr. Eichelberger personally,” 

This seems to establish that McNeill was acting for Sands 
and Eichelberger, or for nobody at all. Sands says that the 
Arlington Corporation (which took title to the property) 
was organized twenty or thirty days after the sale (Rec., p. 

30) . A paper dated the 17th of February, 1914, twelve 
days after the sale, recites: 

“That the undersigned J. O. Winston, T. S. Win¬ 
ston, Jules Bruchaud, O. J. Sands, and H. D. Eichel¬ 
berger are the owners of all of the shares of the capi¬ 
tal stock of the Arlington Corporation.” 

This paper is signed, J. O. Winston, T. S. Winston, Jules 
Bruchaud, O. J. Sands and H. D. Eichelberger. (Rec. p. 

31) . It developed afterwards (although unknown to Mc¬ 
Neill at the time of the sale) that when Sands telegraphed 
McNeill from New York in his own name, he and Eichel¬ 
berger had just arranged with a firm “Winston & Co.,” to 
advance Fifty Thousand Dollars to carry the sale. At the 
time of the sale. Sands had in his pocket a written authority 
from* Winston & Company (but he did not show it to 
McNeill and McNeill was ignorant of it) and this paper 
which was addressed to Sands stated (Rec. p. 35): 

“You (Sands) are authorized and directed to bid. 
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for account of the undersigned, for this property, 
and to purchase same at a price not exceeding $1,000,- 
OOO, under the terms of said advertisement. 

‘‘You will take a receipt for the check in the name 
of Winston & Co., directing the trust^s to have the 
proper deeds and conveyance executed to such party 
or i parties as we may designate.” 


Sands did not do this, and did not take such a receipt, he 
directed McNeill to buy it m Sands’ own name as “Agent” 
for undisclosed principals, and this was done. The receipt 
was taken in the name of "O. J. Sands, Agent.” (Rec., p. 
19). On February 16, 1914, Sands in writing offered the 
property to the Arlington Corporation, at a price $500,000 
in advance of what he had purchased it for; his letter begins: 


“Acting as agent for and on behalf of sundry per¬ 
sons, I recently purchased at public auction, etc., etc.,” 
and is signed “O. J. Sands, Agent.” 


The foregoing statement of the facts of the matter seems 
to dispose of all the assignments of error. It is more or less 
perplexing to determine what position the appellant takes 
with respect to his assignments of errors; the brief seems 
to abandon them altogether, for the pursuit of other visions. 

The brief devotes itself in large part to. an endeavor to 
establish that the plaintiff must prove his bill of particulars— 
as an abstract proposition this is, of course, true; and it is 
equally true, that no plaintiff is required to prove each and 
every item of his bill of particulars; the bill of particulars 
at Bar w^as designed to meet and does meet two possible 
contingencies which might arise from the evidence at dhe 
trial. First, by the first and'second clauses of the bill of 
particulars facts are set forth which if true> jestablish that 
the defendants Sands and Eichelberger employed the plain¬ 
tiff before the first sale which was held on January 29th; 


second, the third and fourth clauses of the bill of particulars 
set forth facts which if'true establish that the defendants 
Sands and Eichelberger employed the plaintiff after the first * 
sale and before the second sale,, which was on February 5th. 

If either of these claims is proven by the evidence, it is 
sufficient to establish the plaintiff-s cause of action, even 
although the evidence might not establish the other claim.. 

In the consideration of the evidence respecting these two 
claims it is. to be remembered that the questioa is one of 
fact, that all inferences which may legitimately be drawn 
from items of evidence must be left in the province of the 
jury to attach on the one hand, or to reject on the other. 

Evidence Tending to Show Employment Before the 

First Sale. 


That the defendant Eichelberger had, employed McNeill 
before the first sale cannot .be questioned; upon this point the 
Appellee's brief Jtself states (Rec., p. 10): 

. “The plaintiff. ;—^^ had been Eichelberger’s at¬ 
torney for a CQuple.of years before 1914, having ^ 
represented Eichelberger whenever the latter needed.., 
him up to the time of the.purchas .of the property. . 
Plaintiff McNeill went to Richmond in January^, 
1914, being at. the.time. Eichelberger’s attorney, his. 


purpose being.to protect Eichelberger^,.to get,a.bid. 
for the property, and to get people who would be 
friendly to Eichelberger to go into it to.save.Eichel- 
berger."' ^ . .. 


Now let us examine the evidence with a view of determin¬ 
ing whether or not before the first sale, there existed a, sub-* . 
terranean umbilicus between Sands and Eichelberger which 
warranted the jury in finding that they were both acting to^ 
gether in a common design, iri the common purpose-of bet-. , 
tering themselves by procuring some monied third party to 
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buy the property in order to “get in” on it and make a per¬ 
sonal profit for themselves without personally advancing any 
cash themselves. 

Sands testifies (Rec. p. 23) that Eichelberger— 

“had been a customer of Sands* bank and'was Sands* 
personal friend. . . . Eichelberger owed the bank^ 
money and the bank was interested as to whether 
Eichelberger would recover sufficient from the sale 
to pay his indebtedness to the bank in that manner." 

A week prior to the first sale Sands wrote to Eichelberger 
(Rec. p. 36): 

“My dear Harry: ... I am informed by 
Mr. Warden in answer to my telegram, that he thinks 
the property is easily worth $1,300,000; ... A 
number of the members of our Board felt they 
would be willing to personally join with you and sub¬ 
scribe this $34,000, which you may have to put up, 
provided they would all share equally in any profits 
which would be made out of the transaction, but that 
it would not be right for the bank to do it . . . 

I think therefore you had better get the proposition 
from the Steel Company on as liberal terms as 
possible. ... In any event get the whole mat¬ 
ter in shape, so that you can come back here and pre¬ 
sent it to our people either the bank or individuals, 
and that there can be no doubt but that you will be 
able to comply in case the property should be sold 
to you at the date of sale.^* 

Appellee’s own witness, Rountree, testified (Rec. pp. 38- 
39) that he was a director in Sands’ bank, that he came to 
Washington, but not to bid; that as soon as the property was 
knocked down to McNeill at the first sale, they reported by 
telephone to Sands in Richmond, “to see if he eondd get 
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enough people in Richmond together who would be inter¬ 
ested in joining a syndicate to purchase the property*^ and 
that they had a conference in Richmond the next day at 
which Sands was present with Eichelberger. McNeill tes¬ 
tified (Rec., p. 13) that prior to the first sale— 

“he had conversation many times with Sands in his ^ 
bank in Richmond on the subject of the Arlington 
property in Washington. The last conversation 
plaintiff had with Sands prior to the first sale of the 

Arlington property related to the purchase of the 
♦ 

property by Eichelberger and Sands and other asso¬ 
ciates. This conversation took place in Richmond. 
Plaintiff and Eichelberger went to Sands' office. 

. . . Mr. Sands said he was very much interested 

and that he would give it further consideration and 
talk it over with Eichelberger and the men in the 
bank; that the bank had a large debt against Eichel¬ 
berger growing out of loans that had been made for 
the excavation of the property, and that they were 
very much interested in order to see that Eichelberger 
or some friendly interest got the property so they 
could be sure of saving their money." 

The first sale was January 29; the conference in Rich¬ 
mond and which Sands attended but which was abortive, 
occurred on January 30th; the second sale was set for Feb¬ 
ruary 5th, six days later. The next we hear of Sands and 
Eichelberger they are togther in New York persuading the 
firm of Winston & Co., to put up enough money to hold the 
property until a syndicate could be formed to finance and 
handle it; Sands testified (Rec. p. 14) : 




“Winston is a gentleman of large means, a con¬ 
tractor, who became the purchaser of this property, a 
friend of Eichelberger. Witness knew Winston 
who had interests in Richmond; he lived at Kingston, 
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N. Y., and had offices in New York and Richmond, 
and he and his brother composed the firm of Win¬ 
ston & Co. Mr. Bruchaud was a partner in some of 
the Winston transactions but was not a member of 
the firm. The Winstons were stockholders but not 
directors of witnesses bank. Witness had several 
conferences with Winstons about taking over this 
Arlington property prior to the actual purchase, but 
did not arrive at any agreement as to whether he, 
witness, should have an interest in the property in 
case any money was made out of it. Witness did not 
have an eighth interest in the property, but after¬ 
wards got an eighth interest in the common stock or 
possible profit arising from the transaction. Wit¬ 
ness put up no cash for this interest, . . 

J. O. Winston testified (Rec. p. 37): 

‘‘Winston was telephoned at Kingston, N. Y., one 
morning by H. D. Eichelberger to know if he was 
coming to the officce. He told Eichelberger he was 
not, but the latter insisted and he first said he would 
come down later in the week and finally agreed to 
come down that day. Eichelberger said he wanted 
to see witness in regard to the Arlington property 
that Eichelberger was interested in. Witness went 
down to his office in New York and there met Bru¬ 
chaud and Eichelberger and his brother, Thomas O. 
Winston, came in. Eichelberger stated that he 
wanted to get somebody to buy the Arlington prop¬ 
erty. Later in the day witness saw Sands. The 
Winstons and Bruchaud refused to do anything 
about the matter until Eichelberger said Sands was 
in New York at some bankers* meeting and Eichel¬ 
berger wanted to know if the three would see Sands 
and they said they would. They did talk to Sands 
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afterwards. The letter marked ‘Plaintiff’s Exhibit 
7/ signed J. O. Winston instructing Sands to bid on 
the property was written and signed by witness, was 
delivered to Sands by witness, and he told Sands to 
bid $847,000 and no more unless he had to. A check 
for $50,000 was enclosed in the letter.” 

From which is it not indubitably manifest, that Sands was 
the one who “Put it over” with the Winstons? It was then 
that Sands wired McNeill the telegram which appears on 
Page 14 of the Record, it was then that he and Eichelberger 
like two gleeful Cherubs hied them hand in hand to Wash¬ 
ington for the sale the next day, and immediately further 
involved McNeill just as they had involved the Winstons. 
They had both made a “deal”; they had secured the purchase 
of the property; they had put up no money; they were each 
in for one-eighth of the profits, and they expected the ven¬ 
ture to gain half-a-million dollars, which was the amount of 
the advance for which Sands sold the property to the Corpo¬ 
ration twenty days later. 

Is it persuasive for Sands to be bleating now that he had 
nothing to do with it? 

The property was purchased on February 5th, and within 
twenty-four hours. Sands had laid his plans to repudiate 
Eichelberger just as he is now attempting to repudiate Mc¬ 
Neill; for on February 6th he wrote to the Winstons (Rec. 
p. 33) : 

“Mr. Eichelberger has been known in this matter, 
and people are approaching him on the subject, but 
I have been careful to tell every one that he has no 
interest in it and no authority to speak for the com¬ 
pany.” 

This letter of Sands, which begins on Page 33 of the 
Record is a jewel—at least in the sense that its scintillating 
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’‘rays shed an illuminating refulgence which identifies his 
footprints from first to last as those of the master;—Sands 
would have the Court believe him quiescent non-entity, un¬ 
consciously involved in this financial malestrom with no 
more conscious part in, nor understanding of it, than an 
insensate chip of wood in a Texas cyclone. 

This letter affords very entertaining and satisfactory evi¬ 
dence of the Sands psychology; it is his own ipse dixit of 
his own conception and understanding of the importance 
which he. Sands, achieved throughout the entire transaction; 
Sands understood that even Eichelberger when compared to 
him, and his activities, was of trifling and insignificant con¬ 
cern ; he says: 


“I have been careful to tell everyone that he had 
no interest in it.” 


In relating the comparative activities of individuals who 
are mutually concerned in a transaction the only mediums 
afforded by English language are the pronouns ‘T,” “you” 
and “we.” 

Here the Winstons had authorized Sands to purchase for 
$847,000 and had put up $50,000 in cash; Sands addresses 
this letter to them, the Winstons, as a resume of what has 
already transpired and of what is proposed for the future; 
Sands’ own conception of the relative importance of himself 
and the others is indicated by the use of the personal pro¬ 
nouns above mentioned; it requires twenty-two “I’s,” with¬ 
out counting the “we’s.” Verily, the jury did well to take 
Sands’ own word for his relative importance to it. It is not 
a question whether Sands’ individually and disassociated 
from Eichelberger employed McNeill prior to the first sale; 
the question is, did Sands and Eichelberger together, in con¬ 
junction, enlist McNeill prior to the first sale to render serv¬ 
ices of such a nature as are commonly and usually paid for ? 
It is not a question whether the proof is to a mathematical 
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certainty, or demonstrated beyond a reasonable doubt; it is 
a question of only a preponderance of proof; it is a question 
merely whether the evidence which tends to show that Sands 
and Eichelberger did employ McNeill prior to the first sale,. 
is more satisfactory to the mind of a jury, than is the evi¬ 
dence tending to show that Sands had nothing to do with it. 

Evidence Showing That Sands Employed McNeill After 
the First Sale and Before the Second Sale 

Even should it be said that Sands and Eichelberger did 
not employ McNeill prior to the first sale, how, in face of 
Sands’ telegram to McNeill the day before the second sale, 
(Rec. p. 14), in face of the fact that they got McNeill to 
their hotel before breakfast on the morning of the sale; in 
face of the fact that Sands got him to do the bidding; de¬ 
livered to him the $50,000 check for the first payment; how 
can it with any sincerity or faith be claimed that Sands 
did not employ McNeill prior to the second sale? 

Fatal Non-Joining of Parties. 

Under the above heading the brief of the Appellee dis¬ 
cusses-the action of the trial court in overruling a motion 
made at the close of the plaintiff’s evidence to return a verdict 
for the defendant. This motion appears on Page 21 of the 
Record and concerning it, it is to be observed that it is a 
single motion, based on several grounds; was entertained by 
the Court, and advanced by counsel as a single motion and 
was overruled as a single motion, as appears from the ruling 
on Pages 22-23. The result of this is, that if any one of the 
several grounds of the motion was not well taken the whole 
of it had to be overruled; the first ground of this motion 
was (Rec. p. 21) : 

“in that the declaration alleged an obligation on the 
part of defendants Sands and Eichelberger whereas 
r the proof disclosed that there were two partnerships. 


I8 

0 

one interested in the first sale and the other interested 
in the second sale and that plaintiff sued only, two of 
a larger partnership in each case.” 

This did, as did all other grounds of the motion, call upon 
-the Court to find conclusively the existence of certain facts 
and to impose that finding of fact upon the jury; this ground 
of the motion called upon the Court to find from the evidence 
as a matter of fact that before the first sale there was a part¬ 
nership, including other persons besides Sands and Eichel- 
berger; and further called upon the Court to find as a fact 
that before the second sale there was in addition a second 
and different partnership also including other persons besides 
Sands and Eichelberger. 

Even had there been a larger partnership prior to the first 
sale, or any evidence tending to show it, the question was a 
question of fact to be determined by the jury and could only 
have been presented for decision by a special instruction ad¬ 
vising the jury that if they found that a partnership com¬ 
posed of other persons with Eichelberger and Sands had ex¬ 
isted before the first sale, then McNeill could not recover of 
only Sands and Eichelberger in this action; but no such 
instruction was requested. And so this motion to direct a 
verdict may be gone through with upon all of its grounds 
in detail, each ground will be found subject to the same fatal 
defects, that is to say, each ground of the motion calls upon 
the Court to determine finally and conclusively questions of. 
fact; a responsibility which no court is justified in undertak¬ 
ing unless the evidence upon the point is so conclusive and 
one-sided that no two reasonable minds could r^ch a differ¬ 
ent conclusion thereon. What may be said upon this phase, 
of the question respecting the first groimd of the motion, is 
equally applicable to all of them; but in any event, the Court 
by the first groimd of the motion was required to find 
that the evidence conclusively established the existence prior 
to the first sale of a definite partnership composed of persons 


other than Eichelberger and Sands. Upon this point the 
evidence is entirely negative insofar as it is tended to prove 
the existence of a partnership prior to the first sale which 
contained other persons besides Sands and Eichelberger. 
Sands says (Rec. p. 23): 

“Prior to the sale on. January 29, 1914, Sands on 
behalf of the bank was indirectly interested in the 
sale because Eichelberger had a claim against the old 
contractors. . . . Other than in the indirect 
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r manner mentioned defendant Sands, prior to Jan- 
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uary 29, 1914, was not in any other manner inter¬ 
ested in the sale. Hawes telephoned Sands from 
Washington soon after the first sale on January 29, 
1914, that McNeill had purchased the property, and 
that was the first Sands heard that the property had 
been sold. Sands did not recall that any request was 
made upon him at that time to take any part or inter¬ 
est in this purchase, but his recollection is that he 
was notified that a gentleman who came to look into 
the purchase declined to purchase and that therefore 
they wanted to know if there was anything Sands 
could do in the matter, and he stated that he would do 
anything that the gentlemen who had left Richmond 
wanted him to do, but personally had no further in¬ 
terest in it. These Richmond gentlemen were Messrs. 
Rountree, Harwood ahd Hawes.” 

Of these four gentlemen the only one who testified, ws 
Rountree, called by the Appellee, he said (Rec., p. 38) : 

“Eichelberger, McNeill, Harwood, Hawes, and 
witness attended the sale. Witness had no conversa¬ 
tion with McNeill before the sale concerning the bid¬ 
ding, did not bid on the property, did not intend to 
bid on it and did not go there for that purpose; his 
purpose being simply in sympathy w’ith Eichelberger 




so that the ^attendance at the sale might improve con¬ 
ditions and stimulate things. He thinks none of the 
other gentlemen intended to make a bid; they had no 
conference or understanding to that eflFect. McNeill 
made the bid, . . . when it was finally knocked 

down, McNeill said, ‘You fellows have got to stick 
to me,* to which Rountree replied^ 7 have nothing 
to do with it.* Witness did not hear either Hawes] 
or Hanvood say anything to McNeill which would 
authorise him to bid on the property for them or for 
any person . . . someone suggested that Sands 

be communicated with to see if he could get enough 
people in Richmond together who would be interested 
in joining a syndicate to purchase the property and a 
telephone communication to that effect was sent and a 
number of gentlemen selected and they had a confer¬ 
ence in Richmond the next morning. . . . There 

was no talk concerning getting people together to 
purchase the property before the first sale. Hawes 
did the telephoning to Sands, the party in general be¬ 
ing present. The purpose of the conversation with 
Sands was to ge tcertain Richmond interests who 
might be interested in the proposition and then they 
would confer in Richmond the following morning. 
Witness does not remember who were at the confer¬ 
ence the next morning, but presumed Sands was 
there.” 

f 

The foregoing is all the testimony which throws light 
upon the question of the existence prior to the first sale of a 
partnership in the purchase of the property definitely ar¬ 
ranged between persons other than Sands and Eichelberger; 
in the face of this testimony how could the Trial Court have 
found as required by the motion, that the existence of such 
a prior partnership was conclusively established? In view 
of the foregoing it is quite unprofitable and Irrelevant to dis- 
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CUSS the correctness of the legal propositions advanced in this 
connection by the Appellee: that is to say, the legal question 
whether or not two members of a partnership composed of 
more than two persons can be sued without suing the others. 
This legal question is not presented by the case at bar on ac¬ 
count of the absence of any such partnership, and the utter 
failure of any evidence to show one. 

With respect to the claim of the Appellee that a partner¬ 
ship composed of different persons than Eichelberger and 
Sands after the first sale and prior to the second sale is 
equally groundless. Again Sands, the innocent and quies¬ 
cent, rushes valiantly into the breach and saves the day. He 
testifies (Rec. p. 15) : 

“Witness had several conferences with the Win¬ 
stons about taking over this Arlington property prior 
to the actual purchase, but did not arrive at any 
agreement as to whether he (witness), should have 
an interest in the profit in case any money was made 
out of it.” Witness did not have an eighth interest 
in the property but afterwards got an eighth interest 
in the common stock or possible profit arising from 
the transaction. Witness put up no cash for this in¬ 
terest, but rendered services for a number of years as 
secretary of the company, was the active manager 
and operator of the whole transaction and represented 
the owners, did a great deal of work in the handling 
of finances and in the management and keeping the 
records and attending to all the details of the prop¬ 
erty. But this zvas entirely subsequent to the pur¬ 
chase and was arranged and agreed to subsequent to 
the purchase. Neither at the time of the first of sec¬ 
ond sale did witness have any interest wdth the Win¬ 
stons or any of the persons interested in the proposed 
arrangement, and at the time of the actual purchase 
on February 5, 1914, when he was in Washington, 
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witness did not have any interest whatever in the 
Arlington property or in the purchase of it» Subse¬ 
quent to the purchase of the property the purchasers 
formed a corporation and in consideration of his 
acting as secretary and transacting business for it, 
they conveyed to Sands one-eighth of the capital 
stock of the company/* 

Sands further helped the matter of no partnership along 
by producing the paper marked ^Exhibit 4** (Rec, p. 31) 
which was signed by the two Winstons, Bruchaud, Sands 
and Einchelberger on the 17th of February^ twelve days 
after the second sale. 

In the face of such testimony as this the motion of the 
Appellee called upon the Trial Court to find that it was con¬ 
clusively established as matter of fact, that before the second 
sale there existed a partnership composed not only of hjchel- 
berger and Sands, but of other persons as well. 

Suppose there had existed such a partnership prior to the 
second sale? McNeill did not know of its existence. And 
even had he known of its existence, Sands could not have 
made with McNeill a contract which bound the partnership 
unless he, Sands, was authorized so to do. Here again, 
Sands rushes into the breach and proves his absence of au¬ 
thority to bind anybody but himself by writing to McNeill in 
his letter of May 5th (Rec. p. 29): 

‘The owners did not know you nor did they 
authorize your employment” 

But, after all, as above suggested, was it not a question of 
fact for the jury to determine whether or not any persons 
beside Sands and Eichelberger employed the plaintiff? The 
defendant might perhaps have raised this question had he 
asked a special insruction to the juiy upon the subject; had 
he asked the Court to instruct the juiy, “if you find from 
the evidence that a partnership consisting of Sands, Eichel* 
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bcrger and other persons employed McNeill, then the plain— 
tif]p cannot in this action recover against Sands and Eichel- 
berger alone,” then the question would have been presented 
in case the Court had refused to so charge. But no such in¬ 
struction was had and no such thought occurred to either 
Sands or his counsel during the trial or he would have asked 
it. The foregoing considerations establish that the question 
of law, whether only two of a partnership consisting of more 
than two persons can be sued severally never arose; this 
question was never made in the case, never passed upon by 
the Trial Court and it is therefore a useless and unprofitable 
waste of time to discuss the legal question whether in an 
actual case of more than two partners, two of them can be 
sued upon a partnership obligation. 

Even if it were true that Sands disclosed to McNeill that 
he, Sands, was acting for disclosed principles, it is equally 
true that Sands had no authority to bind those principals in 
a contract with McNeill, and that therefore his employment 
of McNeill was personal to himself. The very letter of 
Winston’s Which Sands produced (Rec. p. 35) establishes 
that Sands’ agency from the Winstons was a personal one 
which he had no power to delegate in a manner which would 
bind the Winstons to McNeill. 

Erroneous Admission and Rejection of Evidence. 

On Page 16 of the Record appears a motion by the appel¬ 
lant to strike out an answer which the plaintiff had made to 
a certain question. The ruling of the Court upon this motion 
does not seem to be assigned as one of the assignments of 
error. Even if it were, the ruling of the Trial Court was 
quite proper for any one of three reasons: 

1. The question was not objected to, the answer was 
thoroughly responsive to the question, and the appellant took 
his chances in waiting to hear the question answered without 
objection and can not now avail himself of a motion to 



strike out when it turns out that the answer was not as com¬ 
forting to him as he expected it might be. 

2. If there were any evidence tending to show that Sands 

had employed McNeill, then what McNeill actually did in the 
service, and what passed between him and other people in 
that respect is thoroughly relevant and material as tending 
t© show the nature of the services and the detail of those 
services, rendered under the employment. * 

3. The motion to rule out the answer was based upon a 
single specific reason; the ruling of the Court shows that it 
met that specific reason and no other; the Court said (Rec., 
p. 16), “Overruled on the ground of the motion as stated.” 
The ground of the motion was “He narrates things which 
he did clearly on his own responsibility, and whatever he did 
is utterly immaterial on this case.” Now whether McNeill 
did this “on his own responsibility,” or whether he did it 
by virtue of an employment by Sands was a question of fact 
that the Court had no right to pass upon; there having been 
evidence introduced which tended to show (even if no more 
than the telegram from Sands to McNeill) that McNeiR Jaad_^ 
employei-Sands, then the particular and specific ground as 
stated for this motion was not well taken because that specific 
ground required the Court to find as a matter of law that 
what McNeill did he did upon his own responsibility, and 
that there was no evidence in the case which tended to prove 
that Sands had employed him. An incident shown on Page 
22 of the Record is referred to in the brief of the Appellant. 
It establishes only, that counsel for the Appellant was endea¬ 
voring to try a little moot-court business in a real Court. A 
discussion had arisen between counsel over a letter which 
the witness identified (Rec., p. 21) but which had not been 
offered in evidence; the Court stated (Rec. p. 22) to counsel 
for Appellant: 

“You can offer the letter in evidence if that is your 
purpose. 
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Mr. Easby-Smith: I cannot offer it at this time; 
I cannot offer evidence during the plaintiff’s case. 

The Court: I understood they had announced 
they had rested. 

Mr. Easby-Smith: Does your Honor rule I can 
not ask him about the contents of this letter? 

The Court: I do not think you can ask him ques¬ 
tions about what he means about this and that if you 
are not going to offer it in evidence and do not offer 
it in evidence. 

Mr. Easby-Smith: I ask your Honor for an ex¬ 
ception. 

The Court: Yes.” 

If he had any question which he desired the witness, why 
did he not ask it ? ? Had he done so there might have been 
an objection and there might not have been. The Court 
might have sustained the objection or the Court might have 
overruled it; the point of the business is that he did not ask 
any question of the witness and seemed glad at an opportu¬ 
nity to escape so doing. There was no ruling on any ques¬ 
tion because no question was asked upon which the Court 
could rule; hence there was no real ruling. The letter, how¬ 
ever, was subsequently offered and received in evidence 
(Rec., p. 26). 


Value of McNeill’s Services, 

There is no doubt that McNeill was selected to do the bid¬ 
ding at both sales; there is no doubt that some reason ex¬ 
isted for his selection. The situation was somewhat unusual; 
it was not like that of buying a barrel of potatoes or a sack of 
flour; one person could have done that as well as another. 
Here the property sought to be acquired was of tmusual 
magnitude in value; beyond the reach of any single indi¬ 
vidual to manipulate, indeed utterly immarketable outside of 
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that small and limited group of financiers who deal by mil¬ 
lions, wjiile the average map is dealing with dollars. •' 

In such company, the personality of a bidder may in itself 
deter other bidders frpm competing with .him and thereby 
enable him to acquire such a property for his people at a 
price much (ess than otherwise might be. . .' . ‘ ‘ 

If a person of but ordinary financial power finds himself 
at such a bidding confronted by the Rocker feller or the Mor¬ 
gan interests, he knows two things; first, he knows that they 
intend to acquire the property or that they would not be 
there. 

Second: He knows that the financial abilities of his op¬ 
ponent are practically unlimited. 

These reasons alone may well deter the average man from 
entering the competition, while, on the other hand, if he finds 
himself opposed by the butcher, the baker or some other kind 
of a financial non-entity he may well be ready to run up the 
bidding in cpnsiderable figures. 

Was not the jury authorized from the evidence in reach¬ 
ing the conclusion that this was why Sands and Eichelberger 
employed McNeill? .The evidence (Rec. pp. 17-18) shows 
him to have at the time been a man who was known locally 
to be in close touch, with the financial powers of New York, 
Petersburg, Richmond and Philadelphia; a man who had 
already successfully inaugurated and successfully promoted 
local financial ventures of even greater magnitudethe 
Southern Building, the Powhatan Hotel, the Interstate 
Building, and other Washington enterprises. The result of 
McNeill's bidding was, that he secured the property for 
$847,000 when Sands was already authorized to pay $1,000,- 
000; a saving of (Rec. p.:35) $153,000 on what Sands was 
authorized to .bid, and $653,000 less than Sands actually 
sold it to the Corporation for eleven days later (Rec. p. 34). 
McNeill testified (Rec. p. . 18) : 

“Five per cent and three per cent is the usual real 
estsde coirimis^on in Washington, D. C., three per 
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cent being the maximum on transactions of this sort 
in 1914/* 

He further said (Rec. p. 34) that— 

“a reasonable value of the services rendered by him in 
this matter is 3 per cent of the purchase price of the 
property/* 

In this connection it is to be observed that not a single 
real estate man or lawyer or any other kind of a witness was 
called by the Appellant to contradict McNeill's statement that 
three percentum on the purchase price was the maximum 
commission or transaction of that sort in Washington in 
1914. While it is true that Sands himself does say some¬ 
thin about his acquaintance with charges in Washington in 
matters relating to real estate transactions, the buying of 
property and the like, yet he studiously refrained from either 
contradicting McNeill, or from stating what the general and 
established rates of charges were; Sands limits the expres¬ 
sion of his opinion as to value to other cases ‘‘based on what 
Sands had had to pay in similar cases/* 

This is in nowise contradictory to McNeill's testimony as 
to the usual and customary charges, so that on the point of 
“value,** McNeill's statement stands uncontroverted, as the 
only evidence upon the point. 

That this judgment below was correct and should be 
affirmed is 

Respectfully submitted, 

DANIEL THEW WRIGHT, 

Attorney for Appellee. = 














